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Court of Appeals of the District of Columbia 


No. 5382. 

Elea C. Palmer, Appellant, 


Thomas Hamlin Strohecker et al. 


1 Filed Feb. 11,1930. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Colombia, Holding 
a Probate Court. 

Administration No. 39959. 

In re Estate of Julia D. Strohecker, Deceased. 

The petition of Brevard D. Strohecker and Elra C. Pal¬ 
mer respectfully shows to this Honorable Court: 

1. That they are citizens of the United Spates and resi¬ 
dents of the District of Columbia, and file this petition as 
the persons named as executors in the last jwill and testa¬ 
ment of Julia D. Strohecker. 

2. That Julia D. Strohecker, late a citizen of the United 
States and a resident of the District of Columbia, departed 
this life on the 17th day of January, 1930, In the City of 
Washington, District of Columbia. 

3. That the said Julia D. Strohecker left surviving her as 
her heirs at law and next of kin, Thomas Hamlin Stro¬ 
hecker a son; Brevard D. Strohecker a son; Charles D. 
Strohecker a son; Edward L. Strohecker a don; and Sallie 
H. Strohecker a daughter, all of whom are Over the age of 
twenty-one (21) years and residents of the District of Co¬ 
lumbia. Your petitioners are informed and believe, how¬ 
l-53820 


2 ELRA C. PALMER VS. T. H. STROHECKER ET AL. 

ever, and therefore aver that it is doubtful whether the 
said Sallie H. Strohecker has sufficient comprehension and 
knowledge of business affairs to enable her to make an in¬ 
telligent and binding deed of contract; that no adjudication 
has been had as to her mental condition nor has any Com¬ 
mittee been appointed over her person or estate. 

4. That the said Julia D. Strohecker died possessed of 
certain real estate in the City of Washington, District of 
Columbia, being Lot 47 in Square 2932 consisting of a house 
and lot, known as premises =1213 Jefferson Street, North¬ 
west, in this city, of the approximate value of Eight 
thousand five hundred dollars ($8,500.00), against which 

there is an existing encumbrance in the form of a 
2 deed of trust amounting to Four thousand five hun¬ 
dred dollars ($4,500.00). 

5. That the said Julia D. Strohecker died possessed of 
certain personal property, consisting of the following, so 
far as your petitioners have been informed and know: 


Cash on deposit in the Franklin National Bank $50.04 

Household furniture, approximate value. 200.00 

Jewelry, approximate value. 500.00 

Unsecured note signed by Julia Fickling. 200.00 

Unsecured note; signed by Edward L. Strohecker 2,600.00 
Unsecured note signed by Brevard D. Strohecker 8,000.00 

Total . $11,550.04 


6. That the said Julia D. Strohecker left a last will and 
testament, bearing date on the 29th day of July, 1929, which 
has been filed with the Register of Wills in the District of 
Columbia for probate and record, a copy of which will is 
attached hereto marked “Exhibit A”. 

7. That the said .Julia D. Strohecker, so far as your peti¬ 
tioners, by diligent inquiry, have been able 1o learn, left 
debts, including expenses incident to her last illness and 
funeral expenses amounting to approximately Six hundred 
dollars ($600.00). 

8. That vour petitioners were named by the said Julia 
D. Strohecker in her last will as executors thereof, and as 
such, believe themselves entitled to Letters Testamentary 
on said estate. 
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Wherefore, the premises considered, your petitioners 
respectfully pray: 

1. That process of this Court issue against the heirs at 
law and next of kin of the deceased, requiring them to 
answer the exigencies of this petition. 

2. That if the Court so sees fit, a guardian ad litem be 
appointed by this Honorable Court to represent Sallie H. 
Strohecker. 

3. That said will dated July 29, 1929 be admitted to pro¬ 
bate and record as a will of real and personal estate and as 
the last will and testament of Julia D. Strohecker, deceased. 

4. That Letters Testamentary be granted to your peti¬ 
tioners Brevard D. Strohecker and Elra C. Palmer, and 

that in accordance with the last will and testament 
3 of Julia D. Strohecker, they not be required to give 
bond except as otherwise provided for by the Code 
of laws of the District of Columbia. 

5. And for such other and further relief ajs the nature of 
tlie case may seem to require and to the Cpurt may seem 
just and proper. 

BREVARD D. STfjOHECKER, 
ELRA C. PALMER, 

Petitioners. 

WILLIAM F. KELLY, 

P. J. J. NICOLAIDES, 

Attorneys for Petitioners. 

District of Columbia, To wit: 

We do solemnly swear that we have read the annexed 
petition by us subscribed and know the cdntents thereof, 
and that the statements of fact therein made, as upon 
personal knowledge are true, and those nnjde upon infor¬ 
mation and belief, we believe to be true. 

BREVARD D. STROHECKER, 
ELRA C. PALMER. 

Subscribed and sworn to before me this 25th day of 
January, 1930. 

[Seal Imogens V. Cunningham, Notary Public, 
District of Columbia.1 

IMOGENS V. CUNNINGHAM, 

Notary Public in and for the District j of Columbia. 
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4 Last Will and Testament of Julia D. Strohecker. 

In the Name of God, Amen, 

I,-, of 1213 Jefferson St., Washington, District 

of Columbia, being of sound and disposing mind, memory 
and understanding, considering the certainty of death and 
the uncertainty of the time thereof, and being desirous to 
settle my worldly affairs, and thereby be the better pre¬ 
pared to leave this world when it shall please the Almighty 
to call me hence,' do therefore make and publish this my last 
Will and Testament, hereby revoking and annulling all 
wills by me heretofore made, in manner and form follow¬ 
ing, that is to say: 

First, and principally, I commit my soul into the hands 
of Almighty God, and my body to the earth, to be decently 
buried at the discretion of my executors hereinafter named; 
and my will is, that all my just debts and funeral expenses 
shall be paid by my executors hereinafter named as soon 
after my decease as shall be convenient, 

Second, I give, devise and bequeath to my daughter Sallie 
all of my real estate, stocks, bonds, promissory notes for 
money due me, of which I may die possessed; also my silk 
piece-quilt, knitted bed-spread, wardrobe trunk, black-silk 
lace scarf, mahogany dresser and any other of the house¬ 
hold furniture which she may desire. I hereby appoint my 
son Brevard to be her guardian to see that she shall be kept 
supplied with necessary clothing, shelter and food from 
her estate. 

Third, I bequeath to my sons, Brevard and Hamlin, one 
each of my diamond earrings, to be set in a ring or tie-pin 
as desired. 

Fourth, I bequeath to my son Charles my plain gold ring, 
my first scrapbook (containing jnuch of our family history), 
and all of my household furniture and goods not specifically 
bequeathed to others. 

5 Fifth, I bequeath to my son Edward my wedding 
ring, and request him to restore the original initials 

on the silver-ware which I have already given him, in order 
to keep them as family heirlooms, and desire that they, to¬ 
gether with my diamond bar-pin and one of my bracelets, 
be given to his daughter (my grand-daughter) Audrey when 
she becomes of age. 
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Sixth, I bequeath to my grand-daughter | Betty Rob¬ 
bins Strohecker, my emerald ring, my cameo bfeast-pin and 
my second scrap-book (also containing- family history), as 
family heirlooms. 

Seventh, I bequeath to my grand-daughter, Margaret 
Davidson Strohecker, my vanity cabinet and my other 
bracelet. | 

The pieces of silver-ware that are in a certain tin box 
(to be opened only by my executors,) are bequeathed to 
those whose names are attached. 

And lastly, I do hereby nominate, constitute and appoint 
my son Brevard Strohecker and Mr. Elra Q. Palmer as 
executors of this, my last Will and Testament,j and I desire 
that my executors hereinbefore named shall nop; be required 
to give bond for the faithful performance of the duties of 
that office. 

In testimony whereof, I have set my hand and seal to 
this, my last Will and Testament, at Washington, District 
of Columbia, this twenty-ninth day of July id the year of 
our Lord one thousand nine hundred and twehtv-nine. 
(Signed) JULIA D. STROHECKER." [seal.] 

Signed, Sealed, Published, and Declared, [by Julia D. 
Strohecker the above-named testatrix, as and;for her last 
Will and Testament, in our presence, and at her request, 
and in her presence, and in the presence of each other, we 
have hereunto subscribed our names as attesting witnesses. 
(Signed) MRS. ELRA C. PALMER, 

Residence: 5608 14th St. N. W., Wash., D. C. 
(Signed) MRS. NELLIE FOWLER, 

Residence: 5608 14th St. N. W., Wash., D. C. 

(Endorsement: Petition for Letters Testamentary. Filed 
Feb. 11,1930. Theodore Cogswell, Register of [Wills, D. C., 
Clerk of Probate Court.) 

6 Memo.—Citation issued Feb. 11, 1930. Returned 

served personally on Thomas Hamlin Strohecker, 
Sallio H. Strohecker, Charles D. Strohecker and Edward H. 
Strohecker. Filed [March 7, 1930. 
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7 Petition for Caveat. 

The petition of Thomas Hamlin Strohecker and Charles 
D. Strohecker respectfully represents to this Honorable 
Court: 

1. That they are citizens of the United States and resi¬ 
dents of the District of Columbia, and both are sons of 
Julia D. Strohecker, deceased. 

2. That they have notice that a certain paper writing 
bearing date the 29th day of July, 1929, has been filed in 
this Honorable Court as the last will and testament of said 
Julia D. Strohecker, deceased. 

3. That their interests will be injuriously affected by 
the allowance of said pretended will; that they do hereby 
contest the probate and the validity of said paper writing 
purporting to be the last will and testament of said Julia 
D. Strohecker, deceased, and for that purpose allege: 

First. The said paper writing is not the last will and 
testament of said deceased. 

Second: The said deceased was not, at the time of the 
making and subscribing or of the acknowledging by her 
of the said paper writing, of sound mind and memory or 
in any respect capable of making a will. 

Third. The said paper writing, purporting to be such 
last will and testament was obtained and the execution 
thereof procured by fraud and coercion exercised upon her 
by one Brevard D. Strohecker, one of the executors alleged 
to be appointed under said paper writing. 

Fourth. They allege that the said paper writing was 
not freely and voluntarily executed or made as decedent’s 
last will and testament by said deceased, but that the 

8 subscription thereto and publication thereof by her 
was procuued by fraud and coercion exercised upon 

her by Brevard D. Strohecker, the largest creditor of the 
estate, confessedly owing the estate the sum of, at least, 
$8000. and the 1 alleged executor of said estate with one Elra 
C. Palmer. 

Fifth. That the assets of the estate set forth in this peti¬ 
tion do not belong to the estate of Julia D. Strohecker, de¬ 
ceased, but that they do belong to the heirs at law of Thomas 
Hamlin Strohecker, Senior, the husband of decedent, in as 
much as no proper administration on the estate of the de¬ 
ceased’s husband was ever procured, and the property set 
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forth in this petition by the alleged executors; of Julia D. 
Strohecker, deceased, was subject merely to a life interest 
in Julia D. Strohecker, upon her death said estate vesting 
in said heirs at law aforesaid. 

Sixth. That the petition does not disclose the! full amount 
of this alleged estate of Julia D. Strohecker, deceased. 

The premises considered, your petitioner prays: 

1. That process may issue from this Court requiring- the 
parties in interest to answer the exigencies of this petition. 

2. That said paper writing may be refused probate. 

3. That issues may be framed between the caveator and 
caveatees of the will, to be tried by jury to determine the 
facts of the alleged will, and the other facts set forth in 
this petition. 

4. That a collector or collectors may be appointed to take 
charge of the estate of the deceased to serve under bond, 
until further hearing of the same. 

5. For such other and further relief as to the Court may 
seem just and proper. 

THOMAS HAMLIN STROHECKER. 

CHARLES D. STROHECKER, 

JOHN PAUL EARNEST, 

GEORGE B. SPRINGSTON, 

Attorneys for Petitioners. 

District of Columbia, to - icit : 

We do solemnly swear that we have read the annexed 
petition by us subscribed, and know the contents thereof; 

and that the statements of fact therein made as upon 
9 personal knowledge are true, and those made as upon 
information and belief, we believe to be true. 

THOMAS HAMLIN STROHECKER. 

CHARLES D. STROHECKER, 

Subscribed and sworn to before me this 19th! day of Feb¬ 
ruary, 1930. 

[Seal. V. Eugenia Thomas, Notary Public, District of 
Columbia.] 

V. EUGENIA THOMAS, 

Notary Public, D. C. 

(Endorsement: Petition for Caveat. Filed Feb. 21, 1930. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 
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10 Answer of Brevard D. Strohecker and Elra C. 

Palmer to Caveat. 

The answer of' Brevard I). Strohecker and Elra C. Palmer, 
executors named in the last will and testament of Julia D. 
Strohecker, deceased, to the Caveat filed herein in the above 
entitled cause, represents to this Court: 

1. They admit the allegations in paragraphs 1 and 2. 

2. They deny all of the allegations contained in para¬ 
graph 3 and aver the facts to be that the said Julia D. Stro¬ 
hecker was of sound and disposing mind and memory and 
capable of executing a valid deed or contract; and they deny 
that said paper-writing was obtained and the execution 
thereof procured by the fraud and coercion exercised upon 
her by Brevard D. Strohecker; and they deny that the said 
paper-writing was not freely and voluntarily executed or 
made as decedent’s last will and testament by said deceased, 
but that the Subscription thereto and publication thereof 
by her was procured by fraud and coercion exercised upon 
her bj' Brevard D. Strohecker; and they deny that the 
assets, as set forth in the petition do not belong to the estate 
of Julia D. Strohecker; and deny that said assets, set forth 
in the petition, belong to the heirs at law of Thomas Ham¬ 
lin Strohecker, Senior, the husband of the decedent, or that 
no proper administration was made on the estate of said 
deceased husband or that the said Julia D. Strohecker, de¬ 
ceased, had only a life interest in said property, upon her 
death the said estate vesting in her heirs at law, and they 
deny that the;petition does not disclose the full amount of 
the estate of Julia D. Strohecker, deceased. 

3. They are willing that issues may be framed and 

11 tried before a jury, according to law, so as to deter¬ 
mine the truth of the allegations in the Caveat. 

4. They are willing that a collector or collectors may be 
appointed to take charge of the estate of the deceased until 
the truth of the allegations in the Caveat are determined. 

BREVARD D. STROHECKER, 
ELRA C. PALMER, 

Caveatees. 

WILLIAM F. KELLY, 

WILLIAM F. KELLY, 

P. J. J. NICOLAIDES, 

P. J. J. NICOLAIDES, 

Attorneys for Caveatees, Union Trust Building. 
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District of Columbia, ss: 

We, Brevard D. Strohecker and Elra 1C. Palmer, do 
solemnly swear that we have read the annexed petition by 
us subscribed and know the contents thereof, and that the 
statements of fact therein made as upon personal knowledge 
are true, and those made upon information and belief, we 
believe to be true. 

BREVARD D. STROHECKER. 

ELRA C. PALMER. 

Subscribed and sworn to before me this 1st day of March, 
1930. 

[Seal. Imogene V. Cunningham, Notdry Public, Dis¬ 
trict of Columbia.] 

IMOGENE V. CUNNINGHAM, 
Notary Public in and for the District of Columbia. 

(Endorsement: Answer of Brevard D. Strohecker and 
Elra C. Palmer to Caveat. Filed Mar. 4, 1930. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate 
Court.) 

12 Order Framing Issues. 

Upon consideration of the caveat of Thomas Hamlin 
Strohecker and Charles D. Strohecker, filed herein against 
a certain paper writing dated the 29th day of July, 1929, 
which was filed herein on the 11th day of February, 1930, 
purporting to be the last will and testament of Julia D. 
Strohecker, deceased; and the answer of Brevard D. Stro¬ 
hecker and Elra C. Palmer, executors, filed thereto, it is 
this 24th day of March, 1930, 

Ordered, That the following issues be 1 and they are 
hereby framed to be tried before a jury on the 12th day of 
May, 1930: 

1. Is the paper writing filed in this court and bearing 
date the 29th day of July, 1929, the last will and testament 
of Julia D. Strohecker, deceased? 

2—5382a 
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2. Was the said Julia D. Strohecker at the time of the 
making- and subscribing or of the acknowledging by her 
of the said paper writing of sound and disposing mind and 
capable of executing a valid deed or contract? 

3. Was the said paper writing dated the 29th day of 
July, 1929, obtained or the execution thereof procured from 
the said Julia It. Stroliecker, deceased, by undue influence 
of Brevard D. Stroliecker? 

4. Was the said paper writing dated the 29th day of 
July, 1929, obtained or the execution thereof or the sub¬ 
scription thereto procured from the said Julia D. Stro- 
heeker. deceased, by coercion, fraud, or duress practiced 
upon the said Julia 1). Stroliecker by Brevard ft. Stro- 
heeker ? 

WEXDELL P. STAFFORD, 

Justice. 

We consent to the above order. 

KELLY & NICOLAIDES, 

Attys. for Caveatees. 

EARNEST and SPRIXGSTOX. 

Attys. for Caveator. 

(Endorsement: Order framing Issues. Filed Mar. 24, 
1930. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

13 Resignation of Brevard D. Stroliecker as Executor. 

I hereby resign as Executor of the estate of Julia D. 
Strohecker and request that said resignation become ef¬ 
fective at once. 

BREVARD D. STROHECKER. 

Date: March 5, 1930. 

Witness: 

IMOGENS V. CrXXIXGHAM. 

(Endorsement: Resignation of Brevard ft. Strohecker as 
Executor. Filed Mar. 27. 1930. Theodore Cog-swell, 

Register of Wills, ft. C., Clerk of Probate Court.) 

14 Order Appointing Guardian ad Litem. 


It appearing to the satisfaction of the Court that Audrey 
Strohecker, Betty Robbins Strohecker, and Margaret 
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Davidson Stroheckcr, legatees under the I paper-writing 
propounded as the last will and testament of Julia D. 
Strohecker, deceased, are infants under sixteen (16) years 
of age, and that they and their custodians have been per¬ 
sonally served with notification as to the trial of the issues 
herein, together with a copy of said issue$, it is by the 
Court this 12th day of May, 1930, 

Adjudged, ordered and decreed that Miss Catherine 
Reaney be, and -he hereby is appointed Guardian Ad Litem 
for said infants, with authority to appear for and defend 
their interests in this cause. 

And it appearing that the respondent Sallie H. Strohecker 
is over twenty-one years of age and is represented by coun¬ 
sel in this proceeding, it is deemed unnecessary to appoint 
a Guardian Ad Litem for her notwithstanding the aver¬ 
ments of the petition for probate. 

F. L. SIlbDONS, 

Justice. 

(Endorsement: Order appointing Guardian Ad Litem. 
Filed May 12,1930. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court.) 

15 A nsiver of Guardian ad Litem\ 

The answer of Margaret Davidson Strohecker, Betty 
Bobbins Strohecker, and Audrey Strohecker, legatees under 
the last Will and Testament of Julia D. Strohecker, de¬ 
ceased, by Catherine Reaney, their guardian ad litem, to 
the petition herein filed by Brevard Strohecker and Elra C. 
Palmer for the probate of the will of Julia D. Strohecker, 
dated July 29, 1929, respectfully shows to the Court as fol¬ 
lows : 

That the respondents are under the age of| 21 years, and 
they can therefore neither admit nor deny the allegations 
in said petition contained, and they submit their rights in 
the premises to the protection of this Honorable Court. 

MARGARET DAVIDSON STROHECKER, 
BETTY ROBBINS STROHECKER, 

AUDREY STROHECKER, 

By CATHERINE REANEY, 

Guardian ad Liteiii. 
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The answer of Catherine Reaney, Guardian ad Litem for 
the above named respondents respectfully shows as follows: 

(1) That she has carefully read and considered the paper 
writing dated July 29, 1929, filed for record herein and 
purporting to bb the last Will and Testament of Julia D. 

Strohecker, deceased, and examined the proceedings 
16 had therein; that she personally interviewed Mrs. 

Elra C. Palmer and Mrs. Nellie Fiowler, the attest¬ 
ing witnesses to said will, both of whom state they believe 
the testator mentally competent and the said will to be a 
valid will and testament; that both of the attesting wit¬ 
nesses were friends of the decedent at the time of her death 
and had been for a period of, to wit, ten years; that they 
saw decedent frequently prior to her death. Both of the 
witnesses state that the will was signed by the testator in 
their presence and that they signed in her presence; that 
she read the will and knew, they believe, exactly what it was 
and that her mind at that time and thereafter was per¬ 
fectly clear. 

(2) That she interviewed Audrey Strohecker now living 
with her parents at 214 Rosemary Street, Chevy Chase, 
Maryland, and Betty and Margaret Strohecker, now living 
with their parents at 1616 Longfellow Street, N. W., Wash¬ 
ington. D. C. 

This Guardian ad Litem in view of the premises believes 
the testatrix to have been of sound mind at the time she 
executed said will and that the same was executed in ac¬ 
cordance with law and believes it would not be to the best 
interests of said respondents to oppose the admission of 
said Will and Testament to probate and record, nor to 
oppose the granting of letters testamentary upon the Es¬ 
tate of said decedent. 

CATHERINE REANEY, 

Guardian ad Litem. 

District of Columbia, ss: 

Catherine Reaney, being first duly sworn, deposes and 
says that she has read the foregoing answer by her sub¬ 
scribed and knows the contents thereof; and the- she verily 
believes the facts therein stated to be true. 

CATHERINE REANEY. 
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Subscribed and sworn to before me this 25th day of June, 
1930. 


VICTOR S. MERSCH, 
Deputy Register of Wills. 


(Endorsement: Answer of Guardian ad Litem. Filed 
Jun. 25,1930. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 


17 Ansiver of Guardian ad Litem to Catieat. 

The answer of Catherine Reanev, Guardian! ad Litem of 
Margaret Davidson Stroheeker, Betty Robbins Strohecker, 
and Audrey Strohecker, legatees under the list Will and 
Testament of Julia D. Strohecker, Deceased, to the petition 
and caveat filed herein by Thomas Hamlin Strohecker and 
Charles D. Strohecker respectfully represents to the Court 
as follows: 

She admits the allegations contained in paragraphs one 
and two. 

She denies the allegations contained in paragraph three 
and avers the facts to be that the said paper writing was 
formally executed in the manner required by law; that at 
the time of the execution of said paper writing the said 
Julia D. Strohecker was of sound and disposing mind and 
memory capable of executing a valid deed or contract; that 
said paper writing was freely executed and (hat the sub¬ 
scription thereto was not procured by fraud jor deception 
exercised upon her by Brevard D. Strohecker; that the 
assets as set forth in the petition belong to the Estate of 
Thomas Hamlin Strohecker, Senior, the husband of dece¬ 
dent; and denies that the petition does not disclose the full 
amount of the Estate of Julia D. Strohecker, deceased. 

She is willing that the issues framed be tried before a 
jury according to law so as to determine the truth 

18 of the allegations of the caveat and lequests that 
she may be designated as a party eavegtee, defend¬ 
ant at the trial of the case. 

MARGARET DAVIDSON STROHECKER, 
BETTY ROBBINS STROHECKER, 

AUDREY STROHECKER, 

By CATHERINE REANEY, 

Guardian ad Litem. 

I 
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District of Columbia, ss: 

Catherine Reaney being first duly sworn deposes and says 
that she has read the foregoing answer by her subscribed 
as Guardian ad Litem and knows the contents thereof and 
that the matters and statements therein contained she 
verily believes to be true. 

CATHERINE REANEY. 

Subscribed and sworn to before me this 25th dav of June 
1930. 

VICTOR S. MERSCH, 
Deputy Register of Wills. 

(Endorsement: Answer of Guardian ad Litem to Caveat. 
Filed Jun. 25, 1930. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court.) 

19 For the purpose of the trial of the issues in this 
course it is by the Court this 15th day of Oct., 1930, 

Ordered: that upon the issues herein the caveators shall 
be the plaintiffs and the eaveatee shall be the defendant. 

Bv the Court: 

WENDELL P. STAFFORD, 

Justice. 

(Endorsement: Order Aligning Plaintiffs and Defend¬ 
ants. Filed Oct. 15, 1930. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court.) 

20 Memo.—Jury sworn October 15, 1930. 

21 Filed Oct. 20, 1930. Theodore Cogswell, Register of 

Wills, D. C., Clerk of Probate Court. 

Monday, October 20,1930. 
Mr. Justice Stafford, presiding. 

No. 39959. Adm. Doc. 87. 

In re Estate of Julia D. Strohecker, Deceased (Caveators), 
Plaintiffs, 

vs. 

(Caveatees) Defendants. 

Now come here again the parties aforesaid in manner 
aforesaid, and the same jury that was respited yesterday; 
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whereupon the jury, after the case is given them in charge, 
upon their oath say: 

In answer to the First Issue: 

Is the paper writing filed in this court and bearing the 
date of the 29th day of July, 1929, the last will and testa¬ 
ment of Julia D. Strohecker, deceased? 

They Answer “No.” 

In answer to the Second Issue: 

Was the said Julia D. Strohecker at the time of the mak¬ 
ing and subscribing or of the acknowledging % her of the 
said paper writing of sound and disposing- mind and capable 
of executing a valid deed or contract? 

They Answer “Yes.” 

In answer to the Third Issue: 

Was the said paper writing dated the 29th ;day of July, 
1929, obtained or the execution thereof procured from the 
said Julia D. Strohecker, deceased, by undue influence, of 
Brevard D. Strohecker? 

They Answer “Yes.” 

In answer to the Fourth Issue: 

Was the said paper writing dated the 29th day of July, 
1929, obtained or the execution thereof or the | subscription 
thereto proeured^from the said Julia D. Stjohecker, de¬ 
ceased, by coercion, fraud, or duress practiced upon the said 
Julia D. Strohecker, by Brevard D. Strohecker? 

22 They answer “No.” 

Docket Entries. 

1930. 

Oct. 20. Verdict setting aside Will. 

Witnesses for (Caveators) Plaintiffs jL. 

“ “ (Caveatees) Defendants 3. 

Proceedings before Circuit Court No. One of the Supreme 
Court of the District of Columbia Holding a Special Term 
as a Probate Court for the trial of Will contests. 

Mr. Justice Stafford presiding. 

FRANK E. CUNNINGHAM, 

Clerk, 

By WILLIAM W. STICKNEY, 

Asst. Clerk. 

(Endorsement: Third Minute Entry. Veijdict Setting 
Aside Will. Filed Oct. 20, 1930. Theodore Cogswell, Regis¬ 
ter of Wills, D. C., Clerk of Probate Court.) 
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23 Order Setting Aside Will. 

This cause coming- on to he heard upon the petition of 
Brevard IX Strohecker and Elva ('. Palmer praying the 
admission to probate and record of a certain paper-writing 
dated the 29th day of July, 1929, and purporting to he the 
last will and testament of Julia 0. Strohecker, deceased, 
and against \Vhich there was filed a caveat, and upon the 
pleadings thereon and the verdict of a jury rendered upon 
the trial of the issues heretofore had thereon, and directed 
to be tried by a jury; and it appearing to the Court from 
the record of the said trial that by the said verdict upon 
the issue, “Is the paper writing filed in this court and 
bearing date the 29th day of July, 1929, the last will and 
testament of Julia D. Strohecker, deceased,” and the an¬ 
swer of the jury “No”, and it further appearing to the 
Court upon the issue, “Was the said paper writing dated 
the 29th day of July. 1929, obtained or the execution there¬ 
of procured from the said Julia I). Strohecker, deceased, 
by undue influence of Brevard D. Strohecker”, to which 
the jury answered “Yes” it is by the Court this 1st day of 
December, A. I). 1930, 

Adjudged, ordered and decreed that the said paper-writ¬ 
ing bearing date the 29th day of July, 1929, purporting to 
be the last will and testament of the said decedent, 

24 if not a valid will and testament of the said decedent, 
is not a valid will and testament and that the probate 

thereof be and the same is hereby denied. 

And it is further ordered, that all costs incidental to the 
trial of the issues in this cause, be paid from the assets of 
the estate, the question of attorney fee to caveatee being- 
reserved. 

WENDELL P. STAFFORD, 

Justice. 

0. K. as to form. 

KELLY & NICOLAIDES, 

Attorneys for Caveatees. 

From the foregoing judgment and decree Counsel for 
Caveatee note an appeal in open court, and the penalty for 
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costs is fixed at One Hundred Dollars or Fifty Dollars in 
Oasli. 

KELLY & N1COLAIDES, 

Attorneys for Caveatee. 
WENDELL P. STAFFORD, 

Justice. 

(Endorsement: Order Setting Aside Will; Filed Dec. 1, 
1930. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

| 

25 Memo.—Appeal noted and Undertaking for Costs 
fixed at $100. December 1, 1930. 

Memo.—Undertaking on Appeal ($100.), filed and ap¬ 
proved Dec. 20, 1930. 

Memo.—Bill of Exceptions filed December 24,1930. 

26 Assignments of Error. j 

Theodore Cogswell, Esq., 

Register of Wills of the District of Columbia, 

Clerk of the Probate Court: 

You will please file the following assignments of error 
as the assignments of error on appeal in this ease: 

1. The Court erred in admitting evidence of declarations 
by the testatrix made before and after the making of the 
will as to her testamentary intentions, before sufficient evi¬ 
dence to establish the testatrix’s mental incapacity to make 
a will was adduced. 

2. The Court erred in admitting in evidence the letter of 
Brevard D. Strohecker, dated June 22, 1917.1 

3. The Court erred in denying the caveatee’s motion for 
directed verdict on the 1st and 3rd issues at the close of the 
entire case. 

4. The Court erred in denying the caveatee’s prayer num¬ 
bered 1. 

5. The Court erred in denying the caveatee’b prayer num¬ 
bered 3. 

6. The Court erred in denying the caveatee’b prayer num¬ 
bered 6. 

WILLIAM F. KjELLY, 

P. J. L. NICOLAIDES, 
Attorneys for Caveatee. 


3—5382a 
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Received a copy of the foregoing this 19th day of Janu- 
arv, 1931. 

JOHN PAl’L EARNEST, 
GEORGE B. SPRIXGSTON, 

Attorneys for Caveators. 

(Endorsement: Assignments of Error. Filed Jan. 20, 
1931. Theodore Cogswell, Register of Wills, I). C., Clerk of 
Probate Court.) 

27 Memo.—Bill of Exceptions submitted February 16, 
1931. 

Memo.—Bill of Exceptions signed and settled April 2, 
1931. 

28 Order and Designation for Preparation of Record. 

The defendant (caveatee) having perfected an appeal 
herein to the Court of Appeals of the District of Columbia 
on the 20th day of December, 1930, hereby requests the 
Register of Wills (Clerk of the Probate Court) to prepare 
at defendant's expense, a transcript of the record on ap¬ 
peal, including therein the following papers and proceed¬ 
ings, namely: 

1. Petition of Brevard D. Strohecker and Elra C. Palmer 
for probate and record of will, filed 11th dav of February, 
1930. 

2. Memo: Citation issued February 11, 1930. 

3. Petition aiid Caveat of Thomas Hamlin Strohecker and 
Charles D. Strohecker, filed February 21, 1930. 

' 4. Answer of Brevard D. Strohecker and Elra C. Palmer 
to caveat, filed March 4, 1930. 

5. Order framing issues, filed 24th day of March, 1930. 

6. Resignation of Brevard D. Strohecker as Executor, 
filed March 27, 1930. 

7. Order appointing guardian ad litem, dated Mav 12, 
1930. 

8. Answers (2) of guardian ad litem, filed June 25, 1930. 

9. Order aligning parties, dated 15th dav of October, 
1930. 

10. Memo: Jury sworn October 15, 1930. 

11. Verdict setting aside will—October 20, 1930. 

12. Order setting aside will, dated December 1, 1930, 

13. Memo: Appeal noted and bond fixed at $100., De¬ 
cember 1, 1930. 
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14. Memo: Undertaking on appeal, filed and approved 
December 20, 1930. 

15. Memo: Bill of Exceptions, filed December 24, 

1930. 

29 16. Assignment of Errors, filed January 20th, 

1931. 

17. Memo: Bill of Exceptions, submitted February 16, 
1931. 

18. Memo: Bill of Exceptions, signed and settled April 
2, 1931. 

19. This designation of record. 

20. Bill of Exceptions. 

WILLIAM F. KELLY, 

P. .J. J. NlCOLAjDES, 
Attorneys for Elra C. Palmer., Caveatee. 

Service of a copy of the foregoing designation acknowl¬ 
edged this 20th dav of January, 1931. 

JOHN PAUL EARNEST, 

GEORGE B. SPR1NGSTON, 

Attorneys for.Caveators. 

(Endorsement: Order and Designation for Preparation 
of Record. Filed Jan. 20, 1931. Theodore Cbgswell, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court.) 

30 Filed Apr. 2, 1931. Theodore Cogs\L’ell, Register 

of Wills, I). (I, Clerk of Probate Court 

In the Supreme Court of the District of Columbia, 
Holding a Probate Court. 

Administration No. 39959. | 

In re Estate of Julia D. Strohecker, Deceased. 

Bill of Exceptions. 

Be it remembered that at the trial of this case before 
Mr. Justice Stafford and a jury, duly impaneled and sworn 
to try the issues joined under the caveat filefi by Thomas 
Hemlin Strohecker and Charles D. Stroheckbr, caveators, 
to the probate of the last will and testament of Julia D. 
Strohecker, deceased, propounded for probalje by Elra C. 
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Palmer, caveatec, begun on the loth day of October, 1930, 
and thereafter proceeded with, the Court upon motion 
ordered the caveators be made plaintiffs and the caveatee 
made defendant. 

That caveatee Palmer thereupon made formal proof of 
the execution of said last will, as follows: 

Mrs. Elra C. Palmer, subscribing witness, was sworn and 
testified that on the evening of July 20th, 1929 the deceased 
came to her house at 5608 14th Street, Northwest, in com¬ 
pany with her son Brevard D. Strohecker, who had brought 
her there in his automobile, and there were present at the 
time, in addition to herself, her husband Elra C. Palmer, 
her sister Mrs. Nellie H. Fowler, the deceased Mrs. Julia D. 
Strohecker, and her son Brevard I). Strohecker. That the 
witness was shown a paper-writing and identified her sig¬ 
nature thereon and stated that Mrs. Julia I). Strohecker 
had told her it \\ l as her last will and that she had seen Mrs. 
Strohecker sign the paper and that Mrs. Strohecker had 
requested her to sign said paper as a witness to her last 
will and that she had signed said last will as a witness in 
the presence of Mrs. Strohecker as well as in the presence 
of the other subscribing witness, and that she also saw the 
other subscribing witness sign her name. 

31 Mrs. Nellie H. Fowler, a subscribing witness, was 
sworn and testified identifying her signature to the 
paper-writing purporting to be the last will and testament 
of Mrs. Strohecker, and testified that she witnessed said 
will at the request and in the presence of Mrs. Strohecker, 
and that she saw the other subscribing witness, Mrs. Elra C. 
Palmer, sign her name. That there were present, at the 
time, her sister Mrs. Elra C. Palmer, her brother-in-law 
Mr. Elra C. Palmer, Mrs. Julia D. Strohecker, and her son 
Mr. Brevard D. Strohecker, and upon cross-examination 
testified that Mrs. Strohecker on that occasion stated that 
she wanted to make a will to protect her afflicted daughter 
so that she would not have to go out and work as, of course, 
her daughter could never do that. 

Thereupon said will was offered and admitted in evi¬ 
dence, being as follows: (being typewritten and printed, 
except the signatures): 
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“Last Will and Testament of Julia D. Strohecker. 

“In the Name of God, Amen. 

“I,-, of 1213 Jefferson St., Washington, Dis¬ 

trict. of Columbia, being of sound and disposing mind, 
memory and understanding, considering the certainty of 
death and the uncertainty of the time thereof, and being 
desirous to settle my worldly affairs, and thereby be the 
better prepared to leave this world when it shall please 
the Almighty to call me hence, do therefore make and pub¬ 
lish this my last Will and Testament, hereby! revoking and 
annulling all wills by me heretofore made, ih manner and 
form following, that is to say: 

“First, and principally, I commit my soul into the hands 
of Almighty God, and my body to the earth, to be decently 
buried at the discretion of my executors hereinafter named; 
and my will is, that all my just debts and funjeral expenses 
shall be paid by my executors hereinafter named as soon 
after my deceased as shall be convenient. ' 

“Second, I give, devise and bequeath to mv daughter 
Sallie all of my real estate, stocks, bpnds, promis- 
32 sory notes for money due me, of which I may die 
possessed; also my silk piece-quilt, j knitted bed¬ 
spread, wardrobe trunk, black-silk lace scaiff, mahogany 
dresser and any other of the household furniture which 
she may desire. I hereby appoint my son Brevard to be 
her guardian to see that she shall be kept {supplied with 
necessary clothing, shelter and food from her estate. 

“Third, I bequeath to my sons, Brevard anil Hamlin, one 
each of my diamond earrings, to be set in a ring or tie¬ 
pin as desired. 

“Fourth, I bequeath to my son Charles my plain gold 
ring, my first scrap-book (containing much of our family 
history), and all of my household furniture find goods not 
specifically bequeathed to others. 

“Fifth, I bequeath to my son Fdward my wedding ring, 
and request him to restore the original initials;on the silver¬ 
ware which I have already given him, in order! to keep them 
as family heirlooms, and desire that they, together with 
my diamond bar-pin and one of my bracelets, be given to 
his daughter (my grand-daughter) Audrey ivhen she be¬ 
comes of age. 
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“Sixth, I bequeath to my grand-daughter Betty Robbins 
Strohecker, my emerald ring, my cameo breast-pin and my 
second scrap-book (also containing family history,) as 
family heirlooms. 

“Seventh, I bequeath to my grand-daughter, Margaret 
Davidson Strohecker, my vanity cabinet and my other 
bracelet. 

“The pieces of silver-ware that are in a certain tin box 
(to be opened only by my executors,) are bequeathed to 
those whose names are attached. 

“And Lastly. I do hereby nominate, constitute and ap¬ 
point my son Brevard Strohecker and Mr. Elra C. Palmer as 
executors of this, my last Will and Testament, and I desire 
that my executors hereinbefore named shall not be required 
to give bond for the faithful performance of the duties of 
that office. 

“In testimony whereof I have set my hand and seal to this 
my last Will and Testament, at Washington, District of 
Columbia, this twenty-ninth day of July in the year of our 
Lord one thousand nine hundred and twentv-nine. 

(Signed JULIA D. STROHECKER. [seal.] 

33 “Signed, Sealed, Published, and Declared, by 
Julia D. Strohecker the above-named testatrix, as 
and for her last Will and Testament, in our presence, and 
at her request, and in her presence, and in the presence of 
each other, we have hereunto subscribed our names as at¬ 
testing witnesses. 

(Signed) Mrs. ELRA C. PALMER, 

Residence: 5605 14th St. X. W., Wash., D. C. 

(Signed) Mrs. NELLIE FOWLER, 

Residence: 5608 14th St. N. W., Wash., D. C. 

Whereupon, Mr. John Paul Earnest, one of the attorneys 
for the caveators, made the following opening statement on 
behalf of the caveators, outlining what the caveators pro¬ 
posed to prove: 

Mr. Earnest: “If the Court please, and you gentlemen of 
the jury, this is what is known as an objection to the re¬ 
ceipt of a certain paper writing, called a will, by two of 
the sons of the deceased party, Mrs. Julia D. Strohecker, an 
aged and most bstimable lady who died last January in the 
seventy-third year of her age. 
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“Mrs. Strohecker had four sons, all adults, and one 
daughter. Her husband had died about the!year 1916 or 
1917, leaving certain property which was hers. 

“Until the happening of certain events, Mrs. Strohecker 
was as thoroughly competent as anybody could be to make 
a will; she had capacity; she had intelligence^; she had all 
of those attributes necessary to make any will, just as she 
would make a valid deed or contract, but Mrs. Strohecker 
was taken seriously ill, as we will show you, iij March, 1929, 
with pneumonia. She was ill for a month, seriously ill. 
The ravages of that disease reduced her mentally and physi¬ 
cally, but when she got well, later in the Spring, she would 
go out and enjoy the sunshine and fresh air and, on a cer¬ 
tain occasion, being downtown, near the National Theatre, 
to meet a friend or to do some shopping, she! was crossing 
the street when a bicycle, ridden by a Western Union mes¬ 
senger boy, at a rapid rate of speed, hit her and knocked 
her down violently, cutting open her head, the injury being 
so serious that she was taken to the Garfield!Hospital and 
was under treatment there for ten days or two weeks. When 
she came back home from the hospital her children, all of 
whom were devoted to her, observed that she was not 
34 the same either physically or mentally. She suffered 
from seizures of dizziness or faintness,! which caused 
her to fall so that she had to be supported ill order to re¬ 
tain her upright position, or sit in a chair or! lay down for 
a short time until that seizure would pass. 

“She had made a will prior to this paper jvriting which 
is offered for a will, and had communicated to one of the 
sons the contents of that will. She had said to this son, 
after her attack of pneumonia and after her! suffering the 
blow to the head, which added to her suffering,; mentally and 
physically, and it was the son who, with hisj wife, nursed 
her through the pneumonia—she said to him, ^‘1 have made 
my will and I treated my children all aliki.” The son 
asked where that will was and she said it was in the hands 

, mother, you 
de.’ Nothing 
e will by any 
in I will touch 
good mother 


of Mr. Palmer, and all his answer was, ‘Well 
made the same kind of a will that Grandpa ma 
more was thought of the matter respecting tb 
of these children except possibly Brevard, who 
on in a minute, and the pleasant relations of a 
to her children continued. 
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“And with apparent failing physical strength and with 
her age and mentality, failing mental ability—that is, abil¬ 
ity to grasp situations about her as she had been prior to 
the attack of pneumonia and the terrible fall, having been 
knocked down by the bicycle, she passed away last Jan¬ 
uary, and then this paper writing was set forth as her 
last will and testament, utterly at variance with what she 
had told her son Charles her will was. 

“Mrs. Stroheeker’s affairs, with respect to the property 
which she got from her husband, who died in 1916 or 1917, 
were taken care of by a son, Brevard Strohecker, a second 
son. The other three boys were not here to take care of 
it, because you doubtless recall that the world war was 
entered into by us on the 6th of April, 1917, and the eldest 
son, Hamlin, was in the Army, in the Signal Corps; the 
second son, Charles, was in the infantry; and the third son, 
Edward, was first in aviation and then transferred to the 
marines and served throughout the war as a sorgeant in 
the marines. So those boys were not here to take care of 
their mother's affairs. That was undertaken by Brevard, 
who was not in the service. 

35 “All these boys—I ought to say they are men now, 
because the war is over twelve years, and all these 
boys came back and the pleasant relations were resumed. 

“Edward, the youngest son, and Charles came back im¬ 
mediately, and the oldest son, Hamlin, was employed in 
Michigan and didn't come home until about 1924 or 1925, 
but they naturally wanted to see that their mother was in 
proper shape and well cared for, and they inquired of their 
brother, Brevard, in regard to the matter of how lie had 
cared for his mother’s estate. They had insisted that they 
buy her a home with the father’s money, which he did. 
Then they ascertained that out of the $15,000 left, which 
would have been hers, he, Brevard, had borrowed from his 
mother $8,000, giving his mother his unsecured note for 
that amount. The other brothers, who were men, knew 
something about business propositions, when they ascer¬ 
tained that fact, they insisted he should secure that note 
because he was not of any financial standing at all, and, 
they said, if he died, the note was uncollectible, and the 
mother would have nothing. Brevard became indignant 
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and said to his brother, Hamlin, who demalnded that that 
be done, in an angry way, ‘If I do it, I wifi see that you 
boys get not one particle’; and he never has done it; that 
is, he has never secured that note. 

“Brevard and the youngest son, Edward, had been in 
business for a while, but the business was finally closed out. 
In the settlement Edward gave to Brevard ainote for $7,400 
as evidencing Edward’s debt to Brevard, j Brevard took 
that note, also unsecured—and Edward not financially re¬ 
sponsible—and he endorsed that note over to his mother, 
because of the money he had gotten; and Edward, finding 
that out, paid back to his mother from timje to time par¬ 
tial payments on that note reducing it from $17,400 to $2,600, 
a balance due her, and in financial straits he secured his 
mother for the balance of $2,600. 

“Now, gentlemen, Mrs. Strohecker gradually became 
weaker and weaker. The contention of her sions, the cavea¬ 
tors here, is, as you will hear it when they get upon the 
stand, that as she got physically weaker her mentality de¬ 
creased until she got into a position of a mere child and 
would do whatever Brevard told her to do. | She had prac¬ 
tically no will of her own. She hacl none of that 
36 which we call testamentary capacity; that had gone. 

Her testamentary capacity and her power to make 
a valid contract during that year had gone! And in that 
situation her son, Brevard, took her from her home up to 
the Palmers, who had then been her friendjs, on the 29th 
day of July, last, and had her sign on thej dotted line a 
paper which the caveators declare their mother was wholly 
incompetent to execute, first, by virtue of Jack of testa¬ 
mentary capacity and, secondly, because of the undue in¬ 
fluence of Brevard who had carried out his threat, or was 
trying to carry out his threat, that he wouldjnot secure the 
$8,000 he got from his mother, that if he dijd his brothers 
should not have a cent. 

“That being so, these sons, Hamlin andjCharles, have 
filed this caveat. 

“Now, a will is a sacred thing. The law protects it with 
the greatest care. If a person is competent to make a will, 
has the mind, memory and understanding, the law says it 

4—5382a 
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must stand as it is written. That has been true for many, 
many years; in fact, ever since the enactment of the Statute 
on Wills in England many years ago; and while the courts 
are zealous to see that a person’s wishes are carried out, 
they are equally zealous to see that in sickness, old age, 
senility, that an imposition is not practiced upon that 
party.” 

The foregoing opening statement of the caveators is in¬ 
cluded at the request of the caveatee and over objection 
of the caveators, and the trial Judge has permitted it to 
be inserted although in his opinion it should not be inserted. 

37 Whereupon, to maintain all of the issues upon 
their .part joined, the caveators offered as a witness 
Chapin B. Bauman, and testified as follows: 

That he was the Collector of the estate of Julia D. Stro- 
hecker, and had in his possession certain notes of the estate 
which he had received from the Franklin National Bank, 
former Collector of the estate, and produced them. Where¬ 
upon, there were offered and admitted in evidence three 
notes payable to Mrs. Strohecker, one dated September 20, 
1928, in the sum of $8,000.00, payable on demand, signed 
by Brevard D. Strohecker, one dated May 28, 1928, in the 
sum of $2,600.00, payable one year after date, signed by 
Edward L. Strohecker, and one dated October 22, 1928, in 
the sum of $220.00, payable twelve months after date, signed 
by Julia A. Fickling. He also testified that he had in his 
possession certain other paper given him by the Franklin 
National Bank as well as other papers which were marked 
Caveators’ exhibits 4, 5 and 6 for identification. 

Whereupon one of the caveators, Charles Duls Stro¬ 
hecker, as one of the plaintiffs, took the stand and testified 
on direct examination as follows: 

That lie was 37 years of age, a son of Julia 1). Strohecker, 
deceased, and employed by the Railway Express Company. 
That in 1917 he was working in the United States Govern¬ 
ment Post Office Department in Washington, D. C., which 
position he left in the latter part of the year to enter the 
Infantry Corps of the United Slates Army at Camp Sher¬ 
man, Alabama. That he was honorably discharged from 
the Army on February 2, 1919 at Camp Meade, Maryland, 
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and went to live with his mother at 5610 14th [Street, North¬ 
west, Washington, D. C. That after he returned to live 
with his mother she told him what her business affairs 
were. That in 1928 his mother was not well, as she had 
something on her neck that remained there indefinitely and 
at different periods she would complain of liot being well, 
which went on for quite a while. That on March 4, 1928 
she was sick in bed and had the attention of a physician, 
named, Dr. Sandler. That she was ill for about 30 
38 days, during which time he and his family stayed at 
her house with her. That he believed Dr. Sandler 
said she had near pneumonia if not pneumonia. That 
after she got up he advised her not to go down the street 
unless someone accompanied her. That she did go out 
alone and was knocked down by a bicycle neajr the National 
Theatre, and was taken to Garfield Hospital where she re¬ 
mained for two or three days, and was removed home. 
That he did not know who remained with hjer on that oc¬ 
casion. 

That at the time his mother was 71 years of age, upon 
being asked if his mother was in good physical and mental 
condition prior to the illness and accident, he stated that 
he couldn’t say that she was. Upon being asked as to her 
physical and mental condition afterwards, jie stated that 
his mother was always frail and more or less had to have 
a person that she could get advice from, and that during 
all the occasions when he was with her, sometimes he would 
assist her to her seat or something due to her not being 
strong, which was in 1929. He was next asked if subse¬ 
quent to July 29, 1929 he had any conversation with his 
mother respecting the disposition she had made of her 
property or intended making and he stated he did. He was 
then asked what it was, whereupon counsel for the eaveatee 
objected, on the grounds that it was hearsay, the trial court 
ruling that it. was admissible as bearing on the question 
of her mental capacity, and counsel for the chveatee further 
objected on the grounds that there had been no founda¬ 
tion laid, no evidence of mental incapacity so far. The trial 
court overruled the objection, stating: 

“It may be that the evidence will have to be,built up large¬ 
ly on statements. T think this objection will have to be dealt 
with when the evidence is put in and, naturally, we don’t 
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know how much there is in support of the issue. I am in¬ 
clined to admit this offer, as to what she said after making 
the instrument in question, as bearing on her mental condi¬ 
tion or capacity.”, to which action of the court an exception 
was taken by counsel for the caveatee and noted. The 
witness thereupon testified that he was sitting in his 
mother’s living room and she said, “Charles, you know I 
have made my will,” and he said, “No, I didn’t know 
39 that.” “Well”, she says, “I have.” He said, 
“Where is it?” She says, “I gave it to Mr. Palmer 
to keep.” So he said, “What did you put in the will?” 
She said, “I have left everything, divided equally among 
you.” He then testified that his mother died January 17th, 
1930 at 9 a. m. That prior to her death he was in constant 
touch with his mother, being with her practically all the 
time he was not working or resting. That he lived with 
her in March 1928 for about a month and that he saw her 
a great deal after that. That it was customary for him to 
take her to church on Sunday or where she wanted to go, 
or where he was going. That at one time he had a bunga¬ 
low at Clarendon, Virginia, at which time he would come 
and take her there to dinner. He was asked what, if any, 
change he noticed in his mother’s physical and mental con¬ 
dition subsequent to March 1928, and stated that he noticed 
that she had a gradual declining effect from age, that she 
would complain about not having any taste, that she 
couldn’t taste anything very well, and things of that kind. 
That sometimes she would state that she was just a little 
dizzy, or something like that, and he would assist her or 
whatever was necessary to be done at that time. When 
asked how extreme the spells were, he stated that they were 
only to the extent that she needed assistance to support 
her physical being. 

There was no cross-examination of the witness. 

Whereupon the other caveator, Thomas Hamlin Stro- 
hecker, as one of the plaintiffs, took the stand and testified 
on direct examination, that he was 44 years of age, the 
oldest son of the deceased, and employed as a clerk in the 
Navy Department. That from September 1916 to October 
1924 he was in Detroit, Michigan, with the Ford Motor 
Company. That he remained there during the World War 
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in the service as an inspector of aviation at the Packard, 
Buick and Cadillac plants. That when he I returned to 
Washington in 1924 he talked with his mother about her 
business affairs. That he talked with his brother Brevard 
concerning his mother’s affairs, and that Brevard stated, 
“if he ever gave security for the money he wjould fix it so 
none of the rest would ever get a dollar of jit,” and that 
Brevard was referring to a loan she had made him of 
money obtained from the sale of her property. He 
40 was next asked what his mother’s mential and physi¬ 
cal condition was in March 1928, and stated that he 
arrived at his mother’s home on March 4th, 1&28, and that 
she was sitting up in bed trying to cough; she couldn’t lay 
down, that she was sick with pain until Dr. Sandler got 
there, who said it was pneumonia, double pneumonia or 
pneumonia in both lungs. 

That about a month or five weeks later she was down 
town and was hit by a bicycle in front of the National 
Theatre. That he saw her at Garfield Hospitjal where she 
remained from May 16th, 1928 to May 23rd; 1928. That 
he first heard of the will offered for probate about thirty^ 
minutes after his mother died. That he was in the kitchen 
and his brother Brevard came in and asked hifn for a paper 
the nurse had given Hamlin to read as he, Brevard, wanted 
it, and witness refused and he stated, “I will keep it.” 
Whereupon, there was offered in evidence thej paper which 
the witness identified as the one his brother Brevard asked 
for, which was admitted over objection of jattorney for 
caveatee, to which an exception was noted; the Court stat¬ 
ing, “The jury will understand that it appears to be a 
copy of the clauses of the will disposing of the property— 
The typewritten clauses of the will making disposition of 
the property—.” Thereupon, said paper was marked 
“Caveators’ Exhibit No. 7” and received in evidence. Wit¬ 
ness further stated that about two or three days before his 
mother’s death, his brother Brevard came to the house and 
stated that he was the executor and would like to have 
what papers mother had around the house, but that no 
papers were given him. That his mother’s illness was from 
January 4th to the 17th, during which period she barely 
recognized he and his brother Edward. Thajt during this 
period his brother Brevard came to the house several 
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times to inquire how she was, and on one occasion he told 
Brevard there 1 was a check there payable to their mother 
for $10.00. Brevard suggested that he get their mother 
to endorse it, to which he objected, but Brevard insisted. 

The nurse said that she would get it endorsed in the morn¬ 
ing when their mother was brighter, but that the check was 
not endorsed. : Upon being asked what his mother’s physi¬ 
cal and mental condition was between March 1928 and 
January 1.930,' he stated she was in a state of worry and 
noticed a change in her. That she was not able to go 
41 down town like she use to and go to her friends and 
to the theatre and having dinner down town. That 
she complained a little about her eyes and could not taste 
any food, and that she was not as keen in her mind. That 
she complained as to her condition. That from March 
1924 to her death she was subject to influence. That any 
of the boys would come to her and ask her for money, or 
any favors, if it was in her power to do it, she would do it 
for them. She would let them have her last dollar. That 
his mother let his brother Charles have $100.00 and Julia 
Fickling $200.00. That she let her son Brevard have $20,- 
000.00 one time and $4500 at another time, which came 
from his father's estate, and that the note was destroyed, 
also $5,000.00 that came from her brother’s estate, Uncle 
LeBoy. That 1 it was not coming fast enough from the 
executor so Brevard got a couple of lawyers who got about 
$1,000.00 of the $5,000.00 that was coming to her, which 
caused her to lose $1,000.00. That Brevard never dis¬ 
cussed business matters with his mother in his presence 
and that when he met his brother Brevard at his mother’s 
house, Brevard would generally leave. That on one occa¬ 
sion when he was visiting at his brother Edward’s house, 
his mother had an offer of $15,000.00 for her. property in 
Koanoke and they all wanted her to sell it except him, and \ 

Brevard resented him advising his mother not to sell. 

Upon cross-examination the witness stated that the last ' 

conversation he referred to was in August 1919 or 1920 
and that the $100.00 given Charles was in 1924. That so 
far as he knew she had never endorsed any notes for 1 

Charles. That he did not know when the money was loaned 
to Miss Fickling; that his “mother didn’t want me to find 
it out, because she knew I would censure her for being so ; 
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easy with her money.” That in the Spring of| 1928 he bor¬ 
rowed $35.00 from his mother, and upon being asked if 
it was before her sickness, corrected his former statement 
and said it was around January or February.! 

Whereupon Edward L. Strohecker, called as a witness 
for the caveators, testified that he was 31 yehrs old, a son 
of the deceased, and engaged in the real estate business. 
That in the year 1917 he was in Washington part of the 
year and in Detroit part of the year, where he re- 
42 mained during part of 1918, until he cjilisted in the 
Air Service, being stationed at Dallas, Texas, and 
San Antonio. That he got out of the servicej in May 1919 
and returned to Washington. That after his return he had 
various conversations with his mother concerning her busi¬ 
ness affairs, and he sug'getsed that his mother have the 
American Security & Trust Co. handle her affairs, which 
was not done. That in 1923 or 1924 his brother Brevard 
had his note for $7400.00 and sold it to his mother, and 
that he had paid the note down to $2600.00, which he had 
secured by a life insurance policy in the amount of $5,- 
000.00. That his mother was 72 years old when she died 
and that he first learned of alleged will either the day she 
died or the day before. That his brother Brevard came up 
into the room where he was with his uncle and stated that 
he was the executor and had full charge of everything and 
everything was to go to one party. That lje had talked 
with his mother on several occasions concerning the making 
of her will about a year before she died an4 that he had 
seen the will his mother spoke of, that his mother had shown 
him the will and that he had read most of it and that it was 
a different one from the one offered for probajte and that it 
was signed by his mother and witnessed. IHe was then 
asked what his mother told him she had donej to which ob¬ 
jection was made by counsel for eaveatee on the ground it 
was hearsay, and overruled by the Court and: an exception 
taken and noted. He stated his mother told; him she had 
equally divided her property among her sonjs and daugh¬ 
ters, her children that she didn’t want any of the children 
to have any argument over her personal property, like her 
rings, that went to the different granddaughters and sons 
and daughter, and she hoped that would take tare of everv- 
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tiling satisfactorily to everybody. That lie had seen his 
mother between the early part of 1928 and her death 2 or 
3 times a week. That she had been sick on various oc¬ 
casions, had pneumonia and a serious accident. That she 
told him she had fallen 2 or 3 times and one one occasion 
in the back yard she became dizzy and almost fell on the 
ground. That for the past year she had not been well and 
called him up right often and told him she was not feeling- 
well. That she didn’t like to be worried with her business 
affairs, that like all people, she didn't want to be bothered 
with them. That she was always getting advice and didn’t 
want to have anything to do with them. 

43 Upon cross-examination the witness testified that 
the note which his brother Brevard sold his mother 
was a second trust real estate note on his home. That the 
paper which his mother showed him and said was her will 
was written in her own handwriting, that he did not recall 
who the witnesses were or what the date was. That he had 
brought his sister Sallie up from North Carolina, to his 
mother’s home about 1927 or 1928. 

Whereupon Annie Neale, a witness on behalf of the 
caveators, testified that she was a private nurse employed 
in the District of Columbia and that she was the day nurse 
for Mrs. Julia D. Strohecker in January 1930 for about 
two weeks, and that Mrs. Strohecker was unconscious all 
the time she was there. She identified a piece of paper 
shown her by counsel for caveators and stated she had 
seen it the night Mrs. Strohecker died at her home on Jef¬ 
ferson Street. That it had been given to her by Brevard 
Strohecker with the request that she give it to his uncle, 
Baxter Davidson, which she did. 

On cross-examination she stated that she had given it 
to Mr. Hamlin Strohecker after she took it to Mr. Davidson. 

Whereupon counsel for the caveators announced that is 
all and rested their case on all the issues framed. Where¬ 
upon, counsel for the caveatee moved for a directed verdict 
upon all the issues. 

Whereupon counsel for the caveators offered in evidence 
the original petition for probate of the will, which was ad¬ 
mitted without objection. After argument on the motion 
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for a directed verdict, on all of the issues, the| Court granted 
the motion on the 2nd issue, and denied th^ motion as to 
the 1st, 3rd and 4th issues. 

Whereupon, to maintain the issues on hijs part joined, 
the caveatee Elra Cornelius Palmer testified that he first 
made the acquaintance of Airs. Strohecker toward the end 
of the AVorld AVar, when her son Brevard, with whom she 
was living, bought the house next door to him at 5610 14th 
Street, Northwest, and that during the years they lived 
there he saw her practically every day, and after 
44 Brevard sold the house and moved into an apart¬ 
ment, she came to live at his house for a few weeks, 
and that she later moved to Kennedy Street with her son 
Charley and then she bought a house on .Jefferson Street, 
during which time he saw her on an average of twice a 
month. That lie was employed of course, and she came to 
see his wife in the afternoon as they were great friends. 
That occasionally he and his wife went to! see her, but 
didn’t know the exact number of times. Upon being shown 
the will which had been offered in evidence, he stated that 
he had drawn the will himself, at the request of Airs. 
Strohecker, and that she had requested him to be one of the 
executors. That about three or four weeks before the will 
was executed, Airs. Strohecker came to his house one eve¬ 
ning unaccompanied, and stated she wanted to talk about 
changing her will. That she told him in effort what she 
wanted to do and wanted him to re-write it. That Airs. 
Strohecker had made another will, which was jin the posses¬ 
sion of his wife, and that he said “Now, whatever changes 
you wish I will do my best to write it for you in language 
that can be understood by the average person; will do my 
best for you”, that she told him what she waited, and said 
she had thought over all matters since her daughter Sallie 
came home, and Sallie was of weak mind and Utterly unable 
to take care of herself, and she felt it wasj her duty to 
provide for Sallie after her death. That as aj result of his 
conversation with Mrs. Strohecker, he wroth down what 
she said about bequests and fixed it as she Wanted it and 
then gave her what he had written and said to her, “Airs. 
Strohecker, you take this home with you, you! look it over, 

5—5382a 
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and if there are any changes you wish to have made, you 
just note them in and come back and see me again after 
you have it all done, and fix it the way you want it, and 
bring it to me and I will typewrite it for you on the papers 
that I can obtain for you down at the Law Publisher place.” 
That about three or four weeks later she came to his house 
on July 29, 1929 in company with her son Brevard, and 
gave him the paper he had previously prepared with a few 
changes that she had forgotten the first night she was 
there. That he got out his typewriter and wrote off the 
will, making a carbon copy, which he gave Brevard, as he 
had been named one of the executors, and he the 
45 other and he thought Brevard should have a copy. 

That after he had typewritten it he read it over to 
her, and she stated, “Mr. Palmer, it is all right”. There 
were present at the time his wife, his wife’s sister Mrs. 
Fowler, and Brevard. That Brevard had nothing to say 
concerning the matter and she had his wife and Mrs. 
Fowler witness 1 it. After it had been completed, she re¬ 
quested his wife to keep it for her. That on the occasion 
when Mrs. Strohecker came to see him, there was already 
in existence a will by Mrs. Strohecker, .in the possession 
of Mrs. Palmer 1 and had been for a good long time. That 
he did not know the date of the other will but was probably 
the Summer preceding the Fall when the afflicted daughter 
Sadie came home from the Hospital in North Carolina to 
stay with Mrs. Strohecker. That he could only remember 
approximately the contents of the former will. That he 
had signed it as a witness, as well as his wife. That the 
will dated July 29, 1929 was in his possession from the 
time it was written until he brought it to the office of his 
attorney after Mrs. Strohecker’s death. That on the oc¬ 
casion when Mrs. Strohecker requested him to re-draft 
the will, she stated all her sons were men who could earn 
their own living, and they could get along without her 
property, because Sallie needed it all. That shortly after 
Sallie came to live with her she spoke of Sadie’s de¬ 
pendence and her inability to take care of herself. That 
Sallie had come from the State Hospital at Charlotte, 
North Carolina. That both before and on the occasion 
when Mrs. Strohecker signed the will, she appeared to be 
bright and aleirt and knew what she was doing, and ap- 
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peared to have given the matter proper thought. That he 
had seen Brevard in the presence of his mother on many 
occasions and that he had never seen Brevard say or do 
anything tending to influence his mother. That Mrs. 
Strohecker never appeared to have any fpar of her son 
Brevard or be under his domination, and ttyat the attitude 
of Brevard to his mother was at all times! respectful and 
courteous. 

Upon cross-examination, he testified that he presumed 
the other will had been destroyed, although he was 
46 not certain about that, it might be in Existence today, 
that he had returned it to Mrs. Strphecker telling 
her to destroy it, that the will referred to certainly passed 
out of his possession, that the matter was indefinite in his 
memory, that Mrs. Palmer was and is better on dates and 
recollection of those things. In answer to the following 
questions, the witness made the indicated answers: 

Q. “So far as you know personally that Will may be in 
existence today?” A. “It might, so far as I know.” 

Q. “You first said that in the Fall of last year you turned 
this will, which you have identified here,, over to Mrs. 
Stroheckor, but you later said to Mr. Nicolaides that you 
brought it to his office.” A. “That I turned this over?” 

Q. “Yes, you stated that you turned it over to Mrs. 
Strohecker and that was the last until you s|aw it in court, 
in the office below here.” 

Mr. Nicolaides: “No; I don’t think thfit is what he 
said.” 

The Court: “His recollection was that he gave it back to 
her in the Fall.” 

Mr. Springston: “Yes.” 

The Court; “And didn’t see it until after jher death?” 

Mr. Springston: “Yes, your Honor.” I 

The Court: 1 ‘ Then, shown the paper and envelope by Mr. 
Nicolaides, he said he must have brought it, or did bring it, 
to the attorney’s office. Isn’t that the situation?” 

The Witness: “That is the situation, yes, .sir.” 

The Court: “Then you think you must hhve had it all 
the time, ever since it was made?” 

The Witness: “I think so. I think my wife can tell you 
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better about that, because I leave those matters to her. 
She has a good memory.” 

Q. “Your memory is not so good on those matters?” 
A. “Not on things I don’t care to remember. Some things 
I remember pretty well.” 

When asked whether Brevard had not talked to him about 
this case, replied, “Why, probably as much as you have 
talked to your witnesses and others. Mr. Brevard Stro- 
hecker and myself are named as joint executors in 
47 this will and we have talked over the matters a great 
deal, naturally we would”. That the first will was 
dated several months prior to Sallie being brought home 
to live with her mother and explained this adding “Well, 
my wife and I talked about the matter and she told me; 
she recalled that to my mind that that was the case and I 
recollect that that was the fact”. That Mrs. Strohecker and 
her daughter Sallie lived at 1213 Jefferson Street when 
Sallie first came to Washington, which he thought was the 
Fall of 1928, and that at that time he had the first will in his 
possession and was made before Sallie was brought home, 
but for how long that was another question. That Mrs. 
Strohecker talked about Charley on various occasions but 
that he had never heard her say she was going to take care 
of Charley in the same way as Sallie, except as she had 
provided in her first will, in which she was going to leave 
all the property among her children and that he had never 
heard her say that she wanted to take care of Charley, in 
addition to Sallie, and that the other boys could take care 
of themselves. That Brevard had never stated to him that 
his mother wanted to take care of Charley. In answer to 
the following questions, the witness made the indicated 
answers: 

Q. (Interposing.) “After Mrs. Strohecker’s death, did 
Brevard come to see you about this will?” A. “Oh, yes.” 

Q. “How soon thereafter?” A. “Well now, that is 
another matter I have not burdened my recollection with. 
I cannot say exactly, but I presume it was within a week 
or ten days. In fact, I will say this, if you desire—not 
about this; well, he came to my house on the day that Mrs. 
Strohecker died and told us of her death.” 
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Q. “Did you talk about the will at that time?” A. 
“No.” 

The day after her death, while her body was in the 
Undertakers, he went with Brevard, at his request, to see 
Baxter Davidson, but that Mr. Davidson declined to be 
seen. He did not recall whether he had the will with him 
on that occasion, but might have had it, at least there was 
a copy of it. That the funeral was not held in Washington, 
but down at her old home. In answer to the following 
questions, the witness made the indicated answers: 

Q. “Did you hear Brevard object to his sister Sallie and 
brother Charlie going to his mother’s;funeral? A. 
48 “Yes, I did. 1 will say there was—yjes, there was 
some conversation. 1 recall that.” j 

Q. “What was that conversation?” A. “It was to the 
effect that all the boys wished to go to the funeral down 
in North Carolina, and that he objected to their going be¬ 
cause of the expense it would be to him, that is, to him 
or the estate. He thought that there was no reason for 
them going to the funeral. Well, they can fell you how 
they decided that matter. I think they all wjent. That is 
not for me to say. I don’t know. They know more about 
that than I do.” 

That he kept in fairly close touch with Mrs. Stroheeker 
when she lived on Kennedy Street and that Mrs. Stro- 
liecker seemed to think a great deal of Charley who was 
always very courteous and nice to his mother. When 
asked what Mrs. Stroheeker said about putting Brevard 
in the will as guardian of Sallie responded, “yVell she said 
something to the effect that Brevard having fhe money of 
her estate she thought he could look after Salljie and would 
look after Sallie.” j 

Thereupon Dr. John Van Rensselaer, a witness called by 
the eaveatee, testified that he was an active practicing 
physician in Washington and had been for forty years. 
That he examined Mrs. Julia D. Stroheeker on December 
11, 1929 and had a conversation with her at that time, and 
that she was a normal woman for her age. That her con¬ 
versation was perfectly normal and she did not exhibit any 
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evidence of weakness of judgment, there was no vascilla- 
tion in her speech and she appeared to be bright. 

Upon cross-examination, he was asked how he came to 
examine Mrs. Stroliecker, and he stated that she had made 
a claim as the result of an injury, and he, as the physician 
and surgeon for the company, was asked to examine her. 

That he did not discuss business matters with her. 
49 Upon re-direct examination he stated that the 

Company, against which the claim was made, was 
the Western Union Telegraph Co. 

Whereupon, counsel for the caveatee offered and there 
was received in evidence the resignation of Brevard D. 
Stroheeker as executor, which was dated March 27, 1930 
and was as follows: 

“I hereby resign as executor of the estate of .Julia D. 
Stroheeker, and request that said resignation become effec¬ 
tive at once. 

(Signed) “BREVARD D. STROHECKER.” 

Dated “March 5. 1930,” and witnessed by Imogene V. 
Cunningham.” 

Whereupon Dr. John H. Taylor, a witness for the 
caveatee, testified that he was a Presbyterian Minister of 
the Gospel, his church being located at 15th and Irving 
Streets, Northwest, and that in his capacity as a minister 
he knew Mrs. 1 Julia D. Stroheeker and had last seen her 
about four or six months prior to her death at her home on 
Jefferson Street. That he talked with her on that occasion 
and that she neither said or did anything to indicate that 
she was weak physically or mentally and appeared the same 
as she always appeared. That he had known her since 1915 
and she was a regular member of his church. 

Upon cross-examination he stated that that was the only 
visit he had made to her in the six months prior to her 
death. 

Whereupon Mrs. Fannie Applebee, a witness called 
by the caveatee, testified that she lived at 5413 Georgia 
Avenue, Northwest, which was right around the corner 
from 1213 Jefferson Street, N. W., and was engaged in the 
cleaning and pressing business. That she had known Mrs. 
Stroheeker for about two years and saw Mrs. Stroheeker, 
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every morning going to the store. That Mrs t Stroheeker 
came in her store occasionally, and in September 1929 she 
purchased two fur pieces and talked with her qui that occa¬ 
sion and she did not say or do anything to indipate she was 
very frail or weak mentally or physically. Tjhat the last 
time she talked with Mrs. Stroheeker was in thejweek before 
Christmas 1929 and then again on the 27th <jf December 
1929 when she paid something on her bill. That on the oc¬ 
casion the week before Christmas she called at her home 
and stayed about one-half hour. Mrs. Stroheeker talked 
very sensibly and did not say or do anything to indi- 
50 cate she was of weak mind or easily susceptible to 
influence of any kind. 

There was no cross-examination of witness. 

Whereupon Mrs. Elra C. Palmer, a witness called by 
the caveatee, testified that she had already testified that 
her signature appeared on the will of Mrs. Strjoheeker and 
that on the occasion of the signing of the will!, which was 
done at her home at 5608 14th Street, N. W.j there were 
present, Mrs. Stroheeker, Mr. Brevard Stroheeker, Mrs. 
Nellie Fowler, her husband and herself. That Mrs. Stro- 
hecker had stated she wanted to make the will to protect 
her daughter who was an invalid and unable to work or do 
anything to take care of herself and that her boys were all 
able bodied men and could take care of themselves and 
Sallie couldn’t and that was the reason she was making the 
will. That Mr. Brevard Stroheeker had nothing to say con¬ 
cerning the matter. That prior to the making of the will 
on July 29, 1929 there had been another will of Mrs. Stro- 
hecker’s which the witness had been keeping fob her, which 
Mrs. Stroheeker destroyed. That according jto her best 
recollection the prior will had divided the estate equally 
among the five children. That she recalled the execution of 
the prior will and Mrs. Stroheeker’s daughter Sallie was 
not living with her at that time, but was at an asylum or 
institution. That the prior will had been macle about ten 
years before after the boys had gone and got majrried. That 
the witness had kept the prior will for Mrs. Stroheeker 
until Mrs. Stroheeker destroyed it when she mhde the will 
of July 29, 1929. That after Mrs. Stroheckeri’s daughter 
came to live with her she stated that now Sallee had come 
home she would have to make some provision for her. That 
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she was home on the occasion when Mrs. Stroliecker first 
came to see her husband about changing the will and that 
there was no one with Mrs. Stroliecker at that time. That 
she had seen Mrs. Stroliecker and her son Brevard together 
many times and had been at Mrs. Stroheckor’s house when 
Brevard was there, that she had never heard him say any¬ 
thing disrespectful to his mother or ever try to inlluence 
her on any subject, and that Mrs. Stroliecker had never 
told her anything said or done by Brevard that had a ten¬ 
dency to influence her. That Mrs. Stroliecker had never 
said or done anything to indicate that she was in 
51 fear of her son Brevard or was dominated by him. 

That on the occasion when the will was executed Mrs. 
Stroliecker appeared to be well and her mind was perfectly 
bright, and in complete control of all her mental and physi¬ 
cal faculties and had known Mrs. Stroliecker for twelve 
years. That she had not noticed any difference in Mrs. 
Stroheeker's mental condition after May 1928, from before 
May 1928, who was just as bright until the last she saw her 
two months before she died. That she visited Mrs. Stro- 
hecker when she was sick in 1928 and did not notice any 
change in her mental condition after that sickness. 

Upon cross-examination, she testified that she had not 
seen Mrs. Stroliecker destroy the prior will, but Mrs. Stro- 
hecker had told her she had done so. That on the occasion 
of the signing of the will on July 29, 1929, Brevard had 
nothing to say concerning the making of the will, but was 
merely sociable. That she and her husband were right 
friendly with Brevard, as they lived next door for two years 
and she was very intimate with Mrs. Stroliecker, that dur¬ 
ing 1929 she probably saw Mrs. Stroliecker half dozen 
times, either at her home or the witness’ home. 

Whereupon Mrs. Nellie H. Fowler, a witness called by 
the caveatee, testified that she had already testified that she 
was one of the witnesses to the will, and that on the occasion 
of the signing 1 of the will there were present Mrs. Palmer, 
Mr. Palmer, Mr. Brevard Stroliecker, Mrs. Stroliecker and 
herself. That she was present when Mrs. Stroliecker arrived 
with her son Brevard. That Mrs. Stroliecker appeared 
to be alert and know what she was doing and had the will 
read to her. That she did not appear to be under the influ¬ 
ence of her son Brevard at that time or on any other occa- 
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.sion and did nothing to indicate she was in jfear of him or 
dominated by him. That she had known Mjrs. Strohecker 
for about five years and that in company with her sister had 
called on Mrs. Strohecker often in the evejning and that 
Mrs. Strohecker came to see witness’ sister! when witness 
was present and had heard Mrs. Strohecker speak of her 
children. That Mrs. Strohecker always felt! sorry for her 
daughter Sadie who was depending - on her.; That during 
her acquantaince with Mrs. Strohecker she never 
52 noticed any difference in either her physical or men¬ 
tal condition. That the last she saw Mrs. Strohecker 
was several weeks before her stroke and she appeared to be 
alert and not feeble in any way. That she had seen Mrs. 
Strohecker with her son Brevard and never saw him do or 
say anything having a tendency to dominate or influence 
his mother and that Mrs. Strohecker never appeared to be 
in fear of her son Brevard or to be influenced by him in 
any manner. j 

Upon cross-examination she stated that Mrs. Strohecker 
had never discussed her business affairs witji the witness. 

Whereupon Mrs. Alice Holmead Jordon, a witness 
called by the caveatee, testified that she lived]at 1026 New¬ 
ton Street, X. E., and knew Mrs. Strohecker very intimately 
for about eight years and called to see her at her home and 
that Mrs. Strohecker called to see her at herj home. That 
they went out together socially and very often went to 
church together. That she remembered the Occasion when 
Mrs. Strohecker had an accident, but did not notice any 
change in her mental condition afterwards. That she also 
remembered when Mrs. Strohecker was sick with pneu¬ 
monia, but did not notice any change in her mentality after¬ 
wards. That up until the time of her death she never no¬ 
ticed anything that would indicate she was weak mentally, 
or easily influenced, and appeared at all times to have com¬ 
plete control of her mental faculties. That she had seen 
Mrs. Strohecker in company with her son Brevard and 
never heard him say anything to influence or dominate hi# 
mother’s actions. 

There was no cross-examination. ! 

Whereupon Mrs. Francis O’Connor, a witness called 
by the caveatee, tseitfied that she lived at 1200 Kennedy 
6—5382a 
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Street, X. W., and was in the pastry business at 5422 Geor¬ 
gia Avenue, X. W., which is just the next block from 1213 
Jefferson Street; X. IV. That she had known Mrs. Stro- 
liecker very well for about three years and saw her about 
two or three times a week, the last time being about two 
weeks before her 1 death at her store. That on that occasion 
Mrs. St rohecker appeared very alert and knew what she was 
doing- and 1 had complete control of both her mental 
53 and physical faculties. That she remembered when 
Mrs. St rohecker had an accident, but did not notice 
any change in her afterwards. She also remembered when 
she was sick, but did not notice any change in her after¬ 
wards. That for a person of her age she appeared to be 
very active and alert and know what she was doing. 

Upon cross-examination she testified that Mrs. Stro- 
hecker discussed her business affairs with her to some ex¬ 
tent, but nothing about her will. That Mrs. Stroheeker’s ill¬ 
ness was about three years ago and that for awhile after¬ 
wards she was a little weak, not very strong, but after that 
she got all right again. She seemed just the same. That 
after the accident “Her physical condition seemed very 
well. It might be that for a few weeks after that she was 
not so strong but after that she was all right.” 

Whereupon Miss Sallie Strohecker, a witness for the 
eaveatee. testified, after having qualified as to her under¬ 
standing the obligation of an oath, that she had lived in 
Washington about three years and was forty-six years old. 
That before coming to Washington she lived at Raleigh, 
Xorth Carolina, for about fifteen years in the State Hos¬ 
pital, her ailment being epilepsy. That her brother Edward 
brought her to Washington and she went right to live with 
her mother. That her attacks of epilepsy were worse at 
night than any other time and sometimes would have sev¬ 
eral a day. That no one else lived at her mother’s house 
at 1213 Jefferson Street except herself. That her brother 
Hamlin and his wife lived across the street. She stated 
that her mother had told her about her last will and stated. 
“Why, she told me that there was, that it was plainly writ¬ 
ten out, that it would come out as true as it has been told. 
She said I would find that out sooner or later. She said 
about her home and property, and she said I was plenty 
well supplied to be taken care of wherever I was put and 
whoever T was with.” 
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54 In answer to the following questions, the witness 

made the indicated answers: 

Q. “Did she tell you who was going to get her prop¬ 
erty?” A. “She said she wanted it to go eveiily divided be¬ 
tween the children.” 

Q. “And when was that?” A. “That was soon after I 
returned home from North Carolina. I have: heard it told 
over and over since I have been home.” 

Q. “Later on, after she made the second! will, did she 
speak to you particularly-” 

Mr. Springston (interposing): “I object.’|’ 

The Court: “I think that is what she said first.” 

Mr. Springston: “Yes, I thought it was. too.” 

The Court: “After this will was made her answers re¬ 
ferred to that time. You may find out when those state¬ 
ments were made.” 

By Mr. Sohon: 

Q. “When was that statement made?” 

The Court: “Be sure she understands which statement.” 

By Mr. Sohon: 

Q. “The statement that there was to be an equal division 
of the property.” A. “That was before I had come home. 
She wrote to me in North Carolina telling me about that, 
that that will had been made; that was soon after my father 
passed away.” 

Mr. Springston: “I think that is objectionable. I think 
the letter is the best evidence.” 

The Court: “You may ask her if that letter ife in existence 
now. ’ ’ 

By Mr. Sohon: 

Q. “Do you have that letter which she wrote to you; is 
it in existence?” A. “I think it is.” 

Q. “Where is it?” A. “It is over at my home. I have 
a pile of letters I have there in one of my trunks.” 

The Court: “That may go out for the present. This 
requires the production of the letter, of coursje.” 

Mr. Springston: “Yes, sir.” 

| 

The Court: “But, in the meantime, you rpay ask her 
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whether her mother told her anything by word of mouth on 
the same subject.” • 

55 By Mr. Sohon: 

Q. ‘‘Soon after you came back from North Carolina, 
did your mother tell you anything about that by word of 
mouth?” A. ‘‘Yes, sir.” 

Q. “About this matter?” A. “Yes, sir.” 

Q. “What was it she told you,” A. “She told me the 
property, she had it in my brother Brevard’s hands, and 
said I needn’t worry. ’ ’ 

Q. “You needn’t worry?” A. “I needn’t worry, that she 
could not have it left in a safer character, she thought, than 
in brother's hands.” 

Q. “Did she say who was to get her property so that you 
needn’t worry?” A. “She said if it came out as she left 
it I would get my part, and the boys-” 

Q. (Interposing.) “Did she say anything within six 
months prior to her death to you?” A. “Yes; it was one 
of the last remarks she said to me and my nurse, who I 
had with us then. She had just taken hold of my hand; she 
said, “Sally, don’t worry; if things work as good as I like 
them to be, as good as I would like to be done, she said it 
would be well.” 

Q. “What did she say about Brevard?” A. “She said 
he was the one who had my property in his hands; she said 
it will come to you all right, and she said she wanted me 
to be good and well protected and, I believe, to be taken 
care of.” That 1 her mother had mentioned Mr. Palmer and 
his wife,! who were great friends of hers and that 

56 witness had met them at the Congressional Church. 
She further stated that as to her present condition, 

she thought she was doing wonderfully well. 

Upon cross-examination, she testified that she was in 
Raleigh fourteen years and that her brother Brevard had 
visited her several times. 

Whereupon Brevaxd D. Strohecker, a witness called by 
the caveatee, testified that he was married and had two 
children, ages nine and seven, and lived with his wife and 
children at 1616 Longfellow Street. That he was the son 
of Julia D. Strohecker who was seventy-three years old 
at time of death. That his mother had four boys and one 
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girl living at time of her death, as follows:! Sallie, 45, the 
oldest; Hamlin 43, that he was 41, Charlie 3& and Edward 
31 and that he was the Brevard D. Strohfecker charged 
with exercising undue influence upon his mother. That at 
one time he had $20,000 belonging- to his Another, which 
came from the sale of property owned by her in Roanoke, 
Virginia, of which amount he had returned $12,000 to his 
mother and still held $8,000. That he returned the $12,000 
by giving- her a real estate note for about $|,100, paid the 
second trust upon her house and at different, times when 
the interest was not sufficient to take care of her, gave her 
part of the principal. That during- ail the time he had any 
of his mother’s money he paid her 7 , when real estate 

notes were bringing- that much, and never Jess than 6%. 
That the real estate note that he gave his mother for ap¬ 
proximately $7,000 was his brother Edward’s note and 
secured on Edward’s house on Sixteenth Street, and that 
when he gave her the note he received no money from her 
but was given for part of his existing debt. jThat prior to 
giving his mother the real estate note, she held his personal 
note, but the real estate note was signed by his brother 
Edward, his wife, as well as endorsed by himself, and 
secured on real estate on Sixteenth Street, the home of his 
brother Edward and his wife. That when jthey lived at 
5610 Fourteenth Street, about 10 years ag<p, his mother 
made a will and asked him if ho would act asj executor and 
guardian for Sallie. That he had never s<jen that will. 
That about 1927 his sister Sallie was brought home by his 
mother and she told him she would have to make pro¬ 
vision for Sallie so she would not be dependent upon the 
boys, that she was going to change heir will or was 
57 having it changed. That he used to gb and see his 
mother two or three times a week, arid on one oc¬ 
casion — asked him to drive her over to Mr. Palmer’s 
house, and he came back about eight o’clock land took her 
to Mr. Palmer’s. That Mr. Palmer typewrote the will and 
his mother signed it there at Mr. Palmer’s house. That 
he did not. suggest to his mother to make th<]i second will, 
but she had told him what it would contain and asked him 
if he would be guardian for Sallie and he told her he 
would and that he didn’t feel bad about her leaving it that 
way, that he thought it was equitable. That he had never 
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asked his mother to do anything whatsoever about making 
a will. 

Upon cross-examination, he testified that lie was twenty- 
seven years old when his father died, which was about 
fourteen years ago, at George Washington Hospital, Wash¬ 
ington, D. C. That he saw all of his brothers at the time 
his father was being taken to North Carolina. That his 
father left a will which he, Brevard, took down and had 
recorded in Salem, Virginia, but he did not remember the 
date of it, but thought it was around 1916, and did not 
remember how long that was after his father died. lie 
denied that all of his brothers got together after his 
father’s death and agreed between themselves that their 
mother should have his estate for her use, there being no 
will, and stated that there was no need to get together as 
there was a will made out and recorded in Salem, Virginia, 
which left everything to his mother, said recording took 
place soon after his death but he did not remember the 
date, and that he did not believe it was recorded in 1917 
when all of his brothers were at war. That Hamlin was 
in Detroit and Edward was about eighteen and had joined 
the Aviation, that he did not know whether notice was 
given of the fact that this will was going to be probated. 
That he did not remember the details of the proceeding, 
as he was neither the executor or administrator and forgot 
who had charge of the j>robate. That the will was probated 
in Virginia because the property he owned was located in 
Virginia. That Sallie was in the State Hospital at Raleigh 
at the time and no guardian or guardian ad litem 
58 had been appointed for her. That after the estate 
had been probated, his mother sold the property 
in 1921 that she got in the estate and turned the money 
over to him, requesting him to invest the money for her. 
That he did not remember the date of the probating of 
the will, that it was soon after his father died which was in 
March, 1916, that the will was filed in Roanoke in 1917 
about a year later. He stated that he was in Washington 
during 1917, 1918 and 1919. The witness was shown a 
letter and asked if he wrote it and admitted that he had 
whereupon the letter was offered in evidence, to which 
counsel for the caveatee objected upon the grounds that 
it was too remote to the issues involved and would serve 
only to prejudice the jury and cloud and confuse the issues 
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and was irrelevant and immaterial. The Court overruled 
the objection and admitted it in evidence, stating: “I think 
this is admissible in cross examination of his statement 
there that he had nothing to do with the making of the will, 
no undue influence”, to which action of the Court counsel 
for the caveatee noted an exception. Whereupon, the let¬ 
ter, which was dated June 22 , 1917, was read in part as 
follows : 

“Dear Mother: 


“Your cards reached me in due time and would have 
“been answered sooner but you failed to say in there where 
“I could reach you, therefore did not. 

“Owing to the very unsettled conditions think it best 
“that you leave that little business alone atj the present 
“time in Roanoke or at least until this war ijs settled and 
“think it best that you say nothing to anyonje about your 
“affairs as I claimed exemption from military on the 
“grounds that you were solely dependent upon me and 
“absolute silence you see is best.” 

“Your devoted son, 

BREVARD.” 


In response to the question as to whether ojr not at the 
time ho wrote that letter he was the sole support of his 
mother the witness answered, “I had chargej yes”, when 
asked how much money his mother had, witness answered, 
“She had very little”: that they sold different property 
in Barium Springs, North Carolina, for $4,^00 in about 
1914; that his mother and father got that money and after 
that was exhausted she had no income: that his father’s 
estate amounted to nothing, except this piece of property 
in Roanoke, Virginia, he had no personal property, and 
denied that he owed his father $4,50Q.00, or had 
59 given a note for such an amount which had been 
destroyed, but that he had borrowed some money 
from his father and gave a note for it. but j had paid it 
off in curtails, that most of it has been paid to his father, 
and upon being asked whether he paid his mother the bal¬ 
ance after his father’s death replied, “I don’f think there 
was enough left for the funeral expenses’], and upon 
counsel questioning, “No; did you pay your mother?” 
responded, “I haven’t got the checks, but I; know when 
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he died I don’t 1 think there was enough to pay the funeral 
expenses. That he went in the commission business about 
1912 and denied that subsequent to his father’s death he 
gave his mother a hill for goods and supplies that lie had 
furnished from the commission business and asked his 
mother to destroy the $4500.00 note. That he didn’t know 
when the note was destroyed or whether when the note was 
paid in full it was destroyed; at least, it was given to him 
and he didn't keep notes after paying them. Relative to 
the value of the Roanoke property he said someone offered 
his mother $15,000.00 for it and he advised her not to sell 
it. That the property was rented part of the time and 
at one time she received $75.00 a month, but never for 
more than that. When asked what he meant by “ab¬ 
solute silence" in the letter of 1917, stated that he didn’t 
just remember what that referred to. whether it was 
about her property in Roanoke or whether she wanted to 
discuss about selling it: that was in 1917 and she did not 
sell it until 1921. In answer to the following questions, 
the witness made the indicated answers: 

Q. “I asked you what yon meant by that, “absolute 
silence you see is best;” doesn’t that refer directly to your 
claiming exemption from military service?” A. “No.” 

Q. “It does not?” A. “No.” 

Q. “I will ask you to read this letter again and then 
answer that.” A. (Examining letter). 

Q. “Wasn’t that what you referred to?” A. “As I 
say, I think she was solelv dependent on me after father 
died.” 

Q. “Just aiiswer the question. Didn’t you state in here 
that, “absolute silence you see is best”, in claiming your 
military exemption; is that not a fact?” A. “f guess 
that is in here.” 

Q. “Well, what did you mean when you said “absolute 
silence you see is best?” A. “Well, I had three brothers 
in the service and I had a mother and an afflicted sister, 
and I didn’t think that the war would last six months 
after we went into it, and I didn’t think it was neces- 
G0 sary for me to go to a training camp just for a 
few months. I started to go, but my younger brother 
ran away-” 
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Mr. Springston (interposing): “I ask 
stricken out.” 


that that be 


That in 1925 lie was in Saint Elizabeths Hospital in Wash¬ 
ington, D. C., for a nervous breakdown, jand admitted 
having been found by a jury to be of unsound mind, and 
stayed a little over a year, and was discharged in October, 
1926. That he knew there had been a formef will but had 
never seen it and that when he stated the second will 
was equitable he meant that as his sister was absolutely 
dependent and none of the boys would help jhis mother or 
sister, either one, and knew they would not help his sister. 
That he may have written a letter in 1917 (that the boys 
would have to look after Charlie as Charlie was the least 
capable of any of them, and denied that his mother had 
talked to him about taking care of Charlie. That his 
mother had stated Charlie needed more help than any of 
the other boys. That he resigned as an executor because 
he thought Mr. Palmer could handle the estate as 
well as he could and maybe it would be better for him not 
to be an executor as there was so much fussing. That he 
wanted to carry out his mother’s wishes, but that Mr. 
Palmer could do it just as good, and in order to keep down 
strife, thought it just as well to let Mr. Palmar do it. That 
Sallie was in Raleigh fourteen years and he had been to 
see her whenever he was there, which was twice. That 
since his mother’s death Sallie had been at his house six 
weeks and then with a Mrs. Williams. That a friend recom¬ 
mended the place and said it was a nice place and as his 
wife had to go away, he couldn’t keep her at his home so 
recommended that Sallie go there, which she did. That his 
mother only lived four or five blocks away from him and 
he was in the habit of dropping in to see hdr on his way 
home from the office once in awhile, and on on^ occasion she 
told him she had an engagement to go to Mr', Palmer’s at 
eight o’clock to sign her will and asked him if he would 

take her there, which he did. He denied that he had 
61 his mother change her will because (he owed her 

$8,000.00 and was not in a position to pay the money 
but said lie could pay the money, that demand had not 
been made upon him to pay it but the Collector wanted 

7—5382a 
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some of it, that lie eould not pay it right off as it was in¬ 
vested in real estate notes payable so much a month, that 
the collector had not demanded that he secure the money 
he owed, that at the collector’s request he had paid him 
some money to pay interest on his mother’s first trust 
when it was due in the Spring, that he had not secured the 
payment of $8000 with the Collector who still had the 
note for it, nor had he made any attempt to secure it al¬ 
though the Collector requested him to do so, that his 
money was invested in real estate notes in Maryland and 
other notes, that he had 7000 preferred and forty some 
shares of common stock in the Northwest Cemetery Com¬ 
pany but said stock had no market value. That he and 
his wife jointly owned 1616 Longfellow Street, which he 
had purchased with money he had made and not with any 
money that belonged to his wife. That he did not know' 
exactly how much of his mother’s money he had in 1924, 
the property having been sold in 1921, at which time his 
mother turned over to him $9,000.00, being all the money 
she got. at that time, which he invested part in real estate 
notes and part in his own funds. That in 1926 he got about 
$20,000.00 from a steamboat company in which he was in¬ 
terested, but did not offer to pay his mother what he then 
owed her. That he had never asked his mother not to tell 
his brothers about the will and did not know whether they 
knew about it. That on the day of his mother’s death he 
came in and informed them that he was the executor and 
had a copy of the will at that time but denied that he told 
them he was going to run everything as he was the execu¬ 
tor and said, “Here is mother’s request and here are the 
provisions of her will” and told them the name of the other 
executor, Mr. Palmer, and he got Mr. Palmer and drove 
down to the house on that day. That she was not buried 
but he wanted to carry out her wishes and desires. That 
he talked with 1 Charlie at the time, but denied having 
offered Charlie $50.00 not to go to his mother’s funeral, or 
told his sister Sallie she could not go to her mother’s 
funeral and denied he told his brother Edward that it was 
not necessary for anybody to go to their mother’s funeral. 
That he personally paid ( harlie’s expenses to go to the 
funeral out of his own pocket and the estate paid Sallie’s 
expenses. That there was a question in his mind whether 
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Sallie could stand the strain of the ttip and though 

62 at first it might be better for her to stay away and 
that he did not think the estate should pay anybody’s 

expenses except Sallie’s. He denied that in 1924 his 
brother Charlie and Edward demanded that he purchase 
a home for their mother. That his mother did purchase a 
home in 1924 from the money she got from her brother 
LeRoy Davidson, about $3,000,00. That h:.s uncle LeRoy 
died and under the law of North Carolina two years are 
allowed to settle up an estate, and as the | estate had not 
been settled for three or four years and his mother was 
getting on in years, a bunch of nephews, including himself, 
instituted a suit so the estate would be settled. The wit¬ 
ness was handed a paper and asked if he hjad ever seen it 
before and stated that he had, Mr. Palmef having given 
it to him as a copy of his mother’s will, hs Mr. Palmer 
thought he ought to know the provisions of her will as he 
was one of the executors, but that he had not asked for it. 
That he had talked with his mother about hpr will and told 
her he would do his duty as he had always tried to do it 
and had not suggested that he be made guardian of Sallie, 
but that his mother had suggested it sometime after Sallie 
was brought back from the State Hospital at North Caro¬ 
lina. That on the day of his mother’s death he had the 
paper in her room and gave it to the nurse as he -wanted 
her to know that he and Mr. Palmer were! the executors, 
as she was in charge of the house, and wanted all to see it, 
and that he may have asked the nurse to show it to his 
Uncle Baxter, as he was his mother’s brother, but that 
he didn’t remember whether he had made any attempt to 
show the paper to Charlie or Edward. That he wanted to 
let them know who were the executors and who was to be 
consulted in carrying out the funeral arrangements, and 
that he considered that Mr. Palmer and he should be 
consulted. 

63 On re-direct examination he testified that the 
$8,000.00 which he owed his mother was invested in 

real estate notes totalling $10,000.00, and the difference of 
$2,000.00, represented his own money. That he had the real 
estate notes and that they were not encumbered in any 
way and were not up as security of any ifidebtedness of 
any kind. That the reason he had to make arrangements 
for his sister to sro and live with someone else was because 
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o go to Ocean City, Maryland, where she 
ting picture theatre, an apartment, and two 
, and spenrft four to six months a year there, 
ife was at Ocean City at the present time. 
That since his mother’s death, he had spent $700.00 or 
$800.00 for Sallie’s expenses, paying $80.00 a month for 
her board, and ; he had given him money to pay on the first 
trust interest but could not state what the amount was. 
That he had paid his mother’s doctor’s bill as well as the 
nurse, and Sallie’s expenses to go to the funeral, and also 
personally paid Charlie’s expenses to go to the funeral and, 
of course, he personally paid his own expenses. 
64 That there was never a time when his mother asked 
him for any part of the principal of her money that 
he had not given it to her. That during the time he was 
in the hospital his wife had paid his mother interest on 
her money. That in the settlement of his father’s estate 
in Roanoke, his mother had an attorney there and that he 
personally had nothing to do with the probate proceedings. 

Upon further cross-examination, he stated that he did 
not owe any interest on the $8,000.00 at the present time. 
That the last interest he had paid direct to his mother was 
in November, when he paid her in advance for January. 
That his sister had told him she did not want to go and 
live with Hamlin. Upon inquiry by the Court witness stated 
that on the occasion when the will was signed he could hear 
Mr. Palmer typewriting it and then Mr. Palmer brought it 
out and read it to her. 

“Whereupon the caveate rested, and there being no re¬ 
buttal, counsel for the caveatee made a motion for a di¬ 
rected verdict for the caveatee upon the remaining issues 
1, 3 and 4, the Court ruling that the case should be more 
properly submitted to the jury on the issue of undue in¬ 
fluence than coercion or fraud, so that the only issue would 
be on the question of undue influence charged and denied 
the motion on issue No. 3 of undue influence, to which ac¬ 
tion of the Court denying the motion, an exception was 
noted. 

All of the evidence being concluded, prayers were pre¬ 
sented by the respective parties and considered by the 
Court as follows: The caveatee’s prayers 1, 3 and 6 were 
each denied and to the denial of each and all of same coun- 
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sol for caveatee noted an exception, said prayers offered 
and so denied, being as follows: 

“No. 1. The Court instructs the jury that gs a matter of 
law they shall find for the caveatee on the first issue.” 

“No. 3. The Court instructs the jury that as a 
65 matter of law they shall find for the caveatee on the 
third issue.” 

“No. 6. The Court instructs the jury that to avoid a will 
on the ground of undue influence, it must be mftde to appear 
by the evidence that it was obtained by meanb of influence 
amounting to moral coercion destroying free jagency or by 
importunity which could not be resisted, so that the testa¬ 
trix was constrained to do that which was against her ac¬ 
tual will, and which influence she was unable!to withstand 
or too weak to resist. ’ ’ 

Thereupon the Court charged the jury as follows: 

“It is my duty to state to you the questions which you will 
have to decide and to state briefly the rules bf law which 
govern you in the decision of such questions. 

“There is no dispute between counsel in the case, really, 
as to the law, and they have drawn up certain instructions 
which, after revision, have been granted. 

“If I should say anything bearing upon thg facts of the 
case, I wish you to understand that I don’t do so with any 
idea of expressing any opinion myself as to how you ought 
to decide either of these questions, because It is entirely 
for you to decide questions of fact, just as it is for me to 
decide questions of law. In deciding questions of fact you 
frequently are required to make up your miinds with re¬ 
gard to the credibility of witnesses, especially: where there 
is a conflict between them as to which you think is really 
more worthy of credit. That also is a question for the 
jury, the Court having nothing whatever to do with it. 

“There were four issues raised by the caveat. There are 
four stated on the paper which goes into the jury room 
with you, but really there are only three upoii this paper, 
because the first question, the answer to the f^rst question 
will be controlled by your answer to the third question 
as you see when I read the questions to you.I There was 
a question as to the due execution of the will,! but the evi¬ 
dence upon that subject was such that counsel! do not seri- 
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his wife had to go to Ocean City, Maryland, where she 
operated a moving picture theatre, an apartment, and two 
or three houses, and spenJt four to six months a year there, 
and that his wife was at Ocean City at the present time. 
That since his mother’s death, he had spent $700.00 or 
$800.00 for Sallie’s expenses, paying $80.00 a month for 
her board, and he had given him money to pay on the first 
trust interest but could not state what the amount was. 
That he had ])aid his mother’s doctor’s bill as well as the 
nurse, and Sallie’s expenses to go to the funeral, and also 
personally paid Charlie’s expenses to go to the funeral and, 
of course, he personally paid his own expenses. 
64 That there was never a time when his mother asked 
him for any part of the principal of her money that 
he had not given it to her. That during the time he was 
in the hospital his wife had paid his mother interest on 
her money. That in the settlement of his father’s estate 
in Roanoke, hii mother had an attorney there and that he 
personally had nothing to do with the probate proceedings. 

Upon further cross-examination, he stated that he did 
not owe any interest on the $8,000.00 at the present time. 
That the last interest he had paid direct to his mother was 
in November, when he paid her in advance for January. 
That his sister had told him she did not want to go and 
live with Hamlin. Upon inquiry by the Court witness stated 
that on the occasion when the will was signed he could hear 
Mr. Palmer typewriting it and then Mr. Palmer brought it 
out and read it to her. 

Whereupon the caveate rested, and there being no re¬ 
buttal, counsel for the caveatee made a motion for a di¬ 
rected verdict for the caveatee upon the remaining issues 
1, 3 and 4, the Court ruling that the case should be more 
properly submitted to the jury on the issue of undue in¬ 
fluence than coercion or fraud, so that the only issue would 
be on the question of undue influence charged and denied 
the motion on issue No. 3 of undue influence, to which ac¬ 
tion of the Court denying the motion, an exception was 
noted. 

All of the evidence being concluded, prayers were pre¬ 
sented by the respective parties and considered by the 
Court as follows: The caveatee’s prayers 1, 3 and 6 were 
each denied and to the denial of each and all of same coun- 
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sel for caveatce noted an exception, said prayers offered 
and so denied, being as follows: 

“No. 1. The Court instructs the jury that as a matter of 
law they shall find for the caveatee on the first issue.” 

“No. 3. The Court instructs the jpry that as a 
65 matter of law they shall find for the cajveatee on the 
third issue.” 

“No. 6. The Court instructs the jury that tjD avoid a will 
on the ground of undue influence, it must be made to appear 
by the evidence that it was obtained by meanis of influence 
amounting to moral coercion destroying free lagency or by 
importunity which could not be resisted, so tjiat the testa¬ 
trix was constrained to do that which was against her ac¬ 
tual will, and which influence she was unable: to withstand 
or too weak to resist.” 

Thereupon the Court charged the jury as .follows: 

“It is my duty to state to you the questions \thich you mil 
have to decide and to state briefly the rules of law which 
govern you in the decision of such questions. 

‘ ‘ There is no dispute between counsel in thg case, really, 
as to the law, and they have drawn up certaiij instructions 
which, after revision, have been granted. 

“If I should say anything bearing upon the facts of the 
case, I wish you to understand that I don’t do so with any 
idea of expressing any opinion myself as to how you ought 
to decide either of these questions, because it is entirely 
for you to decide questions of fact, just as it is for me to 
decide questions of law. In deciding questions of fact you 
frequently are required to make up your minds with re¬ 
gard to the credibility of witnesses, especially where there 
is a conflict between them as to which you think is really 
more worthy of credit. That also is a question for the 
jury, the Court having nothing whatever to do with it. 

“There were four issues raised by the caveat. There are 
four stated on the paper which goes into the jury room 
with you, but really there are only three upofi this paper, 
because the first question, the answer to the first question 
will be controlled by your answer to the third question 
as you see when I read the questions to you.! There was 
a question as to the due execution of the willj but the evi¬ 
dence upon that subject was such that counsel do not seri- 
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ously contend that the will was not duly executed so far as 
matters of form and legal requirement are concerned, and 
that, is not among the questions. 

“The first question on this list is as follows: 

66 ‘1. Is 1 the paper writing, filed in this Court and 

bearing the (late of the 29th day of July, 1929, the 
last will and testament of Julia D. Strohecker, deceased?’ 

“You will answer that question “yes” unless you find 
for the caveators upon the third question, which shall come 
to you in a moment. 

“The second question is: 

‘2. Was the said Julia D. Strohecker, at the time of the 
making, subscribing or of the acknowledging by her of the 
said paper writing, of sound and disposing mind and ca¬ 
pable of executing a valid deed or contract.’ 

“I have written in the answer, the word “yes”, to that 
question, because as the evidence stands there is no evi¬ 
dence upon which you could find that she was not of sound 
mind and capable of executing a valid deed or contract if 
she was left to exercise her own free will. 

“But the third question presents the real bone of con¬ 
tention : 

‘3. Was the said paper writing, dated the 29th day of 
July, 1929, obtained or the execution thereof procured from 
the said Julia D. Strohecker, deceased, by undue influence 
by Brevard I). Strohecker?’ 

“Upon that issue the burden is upon the caveator to 
satisfy your minds by a fair preponderance of the evi¬ 
dence that the will was procured by undue influence; and 
if the caveator has failed to satisfy your minds by such a 
preponderance of evidence, then you will answer that ques¬ 
tion “no”. But if you find such a preponderance of evi¬ 
dence in his favor upon that subject, then you will answer 
it “yes”, and if you answer it “yes” then you should 
fill in the word “no” as the answer to the first question, 
because then 1 it would follow that it was not the last will 
and testament of the deceased, having been procured by 
undue influence. 

“The fourth question is: 

‘4. Was the said paper writing, dated the 29th day of 
July, 1929, obtained or the execution thereof and subscrip- 
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tion thereto procured from the said Julia D. Strohecker, 
deceased, by coercion, fraud or duress practiced upon the 
said Julia D. Strohecker by Brevard D. Strohecker?’ 

67 “With the consent of the caveators’ counsel, we 
think that that issue should not go to the jury, and 
I have written in the word “no” with respect jo that issue, 
because really the whole question involved heire, upon the 
evidence, bears upon the third question, whether the will 
was procured by undue influence, and that will determine 
the whole controversy existing upon the evidence as it 
stands. 

“I will read to you the instructions that have been 
granted; they are brief. 

“The caveators’ No. 1: 

‘The jury are instructed in reaching a conclusion upon 
the issues herein that they are not to concern themselves 
with the consequences that may follow from their verdict 
either sustaining or denying probate to the alleged will.’ 

“You simply decide the questions of fact, according to 
the weight of the evidence. 

“No. 2: 

‘The jury are instructed that it is not necessary as a mat¬ 
ter of law that there be direct evidence of undue influence, 
since undue influence may be proved by a number of facts, 
each of which standing alone may be of little weight, but 
taken collectively may satisfy a rational mind of its ex¬ 
istence.’ 

“No. 3: 


‘If the jury shall find that any witness, testifying upon 
the issues herein, has wilfully made a false statement as 
to a material matter, knowing the same to be false, then 
they would be justified in rejecting the entife testimony 
of such witness. ’ 


“That is an instruction which we give, where counsel 
desire it, leaving it for the jury to see if there is any such 
witness or any occasion for the application of it It simply 
means that if the witness has shown you that he or she 
does not regard his or her oath in one particular, you have 
a perfect right to sav that you can not be sure that the 
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oath would be regarded in any other particular, and, there¬ 
fore, throw out the testimony entirely. The law does not 
require you to throw it out, but you have a right to do so 
if it destroys your faith in the credibility of the witness. 

“Now, to the caveatee’s instructions. I have al- 
68 ready disposed of the matter involved in No. 1, No. 

2, and No. 3. No. 4, however, reads as follows: 

‘The Court instructs the jury that as a matter of law—’ 

“With reference to the fourth issue, that is also dis¬ 
posed of. I told you about that. I have written in the 
word “no”. 

“Caveatee’s No. 5: 

‘The Court instructs you that the burden of proof is on 
the caveators in this case to satisfy the jury’—“of course, 
by a fair balance of the testimony—” ‘that the will of¬ 
fered in evidence was induced by undue influence, and that 
unless the jury shall be so satisfied their verdict on the 
issue of undue influence must be for the caveatee.’ 

“Really the words ought to be written in, after the word 
“satisfied”, “by a preponderance of the evidence” but I 
will speak on that later. 

“Caveatee’s No. 7: 

‘The Court instructs the jury that it is not unlawful for 
a person, by honest intercession and persuasion, to induce 
a will in favor of any other person; neither is it unlaw¬ 
ful to induce the testatrix to make a will in another’s favor 
by fair speech or kind conduct, for this does not amount 
to undue influence, which in a legal sense would render in¬ 
valid the will. To have such an effect, it must destroy free 
agency. It must not be the influence of affection and at¬ 
tachment, nor be the mere desire to gratify the wishes of 
another. The influence in this case, in order to render a 
will invalid, must be of such a degree and character as to 
prevent the exercise of that discretion which is essential 
to a valid disposition of the estate.’ 

(Re-reading): ‘It must be of such degree and character 
as to prevent the the exercise of that discretion which is 
essential,’ and so forth. 
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“Caveatee’s No. 8: 

‘The Court instructs the jury that the will of a person 
found to be possessed of sound mind and memory is not 
to be set aside on evidence tending to show only a pos¬ 
sibility or suspicion of undue influence. The expressed 
intentions of the testatrix should not be thwarted with¬ 
out clear reason therefor. ’ 
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“Caveatee’s No. 9: 


‘The Court instructs the jury that in considering issue 
No. 3 “—that is the issue of undue influence—” they are 
to disregard any declarations of Julia D. Strjoheeker before 
and after the execution of this paper Concerning her 
testamentary intentions, or concerning her relations with 
her children prior to its execution, as such declarations 
are incompetent to prove the truth of any facts narrated 
therein because they only amount to hearsay evidence and 
are properly excluded.’ 


“Some of the declarations that were testified to, how¬ 
ever, referred to a previous will, and the parties are agreed 
that that previous will did divide her property equally 
among her children and that fact, of course, you have be¬ 
fore you on the concession of both sides. 

“In criminal cases you probably understand that it is 
necessary for the prosecution to satisfy the minds of the 
jury beyond a reasonable doubt. In civil leases, such as 
this, the rule is different. Where one has j the burden of 
proof in civil courts it 'is only necessary that he produce 
such a state of the evidence that the jury 7 ,! on the whole, 
believed that the fact is with him rather than that they 
believe it is with the other side: that their [minds inclined 
toward the conclusion that that fact is as he claims it, not 
that they can be absolutely sure or certain,! beyond a rea¬ 
sonable doubt, but that the scales tip in that way, that the 
weight of of the evidence is in his favor. 

“The counsel have argued the case fairly to you with re¬ 
spect to the point of law involved here; they don’t differ. 
You will notice that they each make the testj to be whether 
the evidence shows that Brevard Stroliecker did, by his in¬ 
fluence over his mother, destroy her free agency and sub- 
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stitute his own wishes and will with respect to the disposi¬ 
tion of her property for what would otherwise have been 
her own except for such undue influence. And you will 
keep in mind the distinction between honest persuasion or 
suggestion and Undue influence. And in deciding the ques¬ 
tion of undue influence you will go over all the evidence in 
the case that throws any light upon the question of 
70 whether he did exercise or did not exercise such un¬ 
due influence. 

“Unless counsel wish me to speak more particularly on 
some question of law. I say nothing more about the ease. 

“You will take this paper with you and fill in your an¬ 
swer to question Xo. 1 and question No. 3, and then your 
foreman will sign it because this paper has to go back to 
the Probate Court in order that the Probate Court may 
know whether the will is or is not to be admitted to probate. 

‘ ‘ We will also let you take the paper alleged to be the 
will of the decedent.” 

Thereupon tlie jury retired to consider their verdict. 

The foregoing is the substance of all the testimony ap¬ 
pearing upon the exceptions herein reserved by caveatee 
and explaining the questions of law involved for consid¬ 
eration on appeal. 

And, thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid, and duly entered upon the 
minutes of the Court before the jury retired to consider its 
verdict, and because the matters and things herein set forth 
are not matters of record, in order to make the same a 
part of the record herein, which is hereby ordered, so that 
the defendant, caveatee, may have his case reviewed on ap¬ 
peal, the defendant, caveatee, by his attorneys, moves the 
Court to sign and seal this, his bill of exceptions, to have 
the same force and effect as if each and every one of said 
exceptions had been separately signed and sealed, which 
motion is granted by the Court; and thereupon the defend¬ 
ant, caveatee, benders this, his bill of exceptions, and re¬ 
quests the Court to sign and seal the same and make same 
a part of the record herein for the purpose aforesaid, which 
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is accordingly done, now for then, this 2d day of April, 
1931. 

WENDELL P. STAFFORD, 

i Justice. 

0. K. March 26, 1931. 

GEORGE B. SPRINGSTON, 

Attorney for Caveators. 

71 Supreme Court of the District of Columbia, Holding 
a Probate Court. 


District of Columbia, To ivit: 

I, Melvin J. Marques, Deputy Register ofj Wills for the 
District of Columbia, Clerk of the Probate Cqurt, do hereby 
certify the foregoing pages numbered from jl to 29, inclu¬ 
sive, to be true copies of the originals of certain papers on 
file in the office of the Register of Wills, Clerk of the Pro¬ 
bate Court, in case No. 39959, estate of Julia p. Strohecker, 
deceased, wherein Elra C. Palmer is appellant and Thomas 
Hamlin Strohecker and Charles D. Strohecker are appel¬ 
lees, the same constituting a full, true and correct tran¬ 
script of record of proceedings had in said cause according 
to the Designation of counsel filed therein and made a part 
hereof. 

I further certify that the bond for appeal, in the penalty 
of One Hundred dollars, was duly filed by said appellant, 
and approved bv said Court on the 20th dav of December, 
A. D. 1930. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of the said Probate Court, this 4th dav of 
April, A. D. 1931. 

[seal.] MELVIN J. MARQUES, 

Deputy Register of Wills for the District 

of Columbia, Clerk of the Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5382. Elra C. Palmer, appellant, vs. Thomas Hamlin 
Strohecker et al. Court of Appeals, District of Columbia. 
Filed Apr. 6, 1931. Henry W. Hodges, Clerk. 
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OF THE DISTRICT OF COLUMBIA 


No. 5382 


ELRA C. PALMER, 

Appellant, 

vs. 

THOMAS HAMLIN STROHECKER AND| CHARLES 
D. STROHECKER. 


INTRODUCTION 

This is an appeal by the executor, Elra C. Palmer, from 
a judgment or decree of the Supreme Court of the District 
of Columbia denying admission to probate (Rec. p. 16) of 
a writing purporting to be the last will of Julia D. Stro- 
hecker (Rec. pp. 21-22). 

The caveators are two adult sons of the decendent, who 
charged among other things that another son, Brevard D. 
Strohecker, exercised undue influence upon their mother in 
the making of the will. 

The judgment or decree denying admission of the will 
to probate (Rec. p. 16) was based upon a verdict of a jury 
rendered October 20, 1930, (Rec. p. 15) finding that the 
will was procured by undue influence. 
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The verdict, by direction of the judge presiding at the 
trial, found that the proof showed the will had been duly 
executed (Rec. pp. 5:?-5-i) and that its execution had not 
been procured by coercion or fraud (Rec. p. 55) and that 
the decedent was of sound and disposing mind and capable 
of executing a valid deed or contract at the time of making 
said will (Rec. p. 54). 

The judge left to the jury the sole issue of undue influence 
over the objection and exception of appellant, caveatee 
below, that there was no evidence whatever of undue 
influence (Rec. p. 52). 

The contention of appellant that there was no evidence 
to go to the jury as to undue influence, as well as his other 
assignments of error made it necessary under the rules of 
this Court that appellant should state, as he has done, the 
substance of all the evidence bearing thereon. 

Counsel have complied with the rules of the Court as to 
condensing the evidence and only stated question and 
answer where deemed essential or where same became 
necessary to obtain an accord upon the bill of exceptions. 

The trial began October 15, 1930 and ended October 20, 
1930 (Rec. pp. 14-15). 

STATEMENT OF THE CASE 

Mrs. Julia D. Strohecker died on January 17, 1930 at nine 
A. M. (Rec. p. 28), at which time she was seventy-two years 
of age (Rec. p. 31). She left as her heirs at law and next 
of kin four sons and one daughter, as follows: Sallie 45; 
Hamlin 43; Brevard 41; Charles 39 and Edward 31 (Rec. 
pp. 44-45). She left a last will and testament dated July 
29, 1929 (Rec. pp. 21-22) in which she devised all of her 
real estate, stocks, bonds promissory notes or money due 
her and certain personal property, which, in all, at the time 
of her death amounted to approximately $15,000.00 (Rec. 
p. 2) to her daughter, Sallie, who was living with her at 
the time of her death and who, because of her physical and 


mental disabilities, was unable to take care of hierself (Rec. 
]). 34), and who had been a patient at the State Hospital at 
Raleigh, North Carolina, her ailment being epilepsy (Rec. 
p. 4.2). The will also provided that her son, Btevard, was 
to be the guardian of Sallie and see that she was kept 
supplied with necessary clothing, shelter and food. The 
will then went on to make certain definite bequests of 
jewelry and personal property to her various children and 
grandchildren and ended by appointing her son ! Brevard D. 
Strohecker and the appellant, Elra C. Palmer, as executors 
thereof. Brevard D. Strohecker resigned as an executor 
before the case was tried. (Rec. p. 38) 

The will in controversy was executed on July 29, 1929 at 
5608 14th Street, Northwest, in this city, whjch was the 
home of the appellant, Elra C. Palmer (Rec. p. 20), who 
first made the acquaintance of Mrs. Stroheckerj toward the 
end of the World War, when her son Brevard,! with whom 
she was living, bought the house next door to him at 5610 
14th Street, Northwest, and during the years they lived 
there he saw her practically every day, and after Brevard 
sold the house and moved into an apartment, she came to 
live at his house for a few weeks, and later moved to 
Kennedy Street with her son Charley and later bought a 
house on Jefferson Street, during which time he saw her on 
an average of twice a month. Mrs. Strohecker ;came to see 
his wife in the afternoon as they were great friends, and 
occasionally he and his wife went to see her. About three 
or four weeks before the will was executed, Mrsj. Strohecker 
came to Mr. Palmer’s house one evening unaccompanied, 
and stated she wanted to talk about changing her will. 
She told him what she wanted to do and asked him to 
write it for her. Mr. Palmer said to her “Now, whatever 
changes you wish I will do my best to write it for you in 
language that can be understood by the average person; 
will do my best for you,” that she told him what I she wanted, 
and said she had thought over all matters since her daughter 
Sallie came home, and Sallie was of weak mindj and utterly 
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unable to take care of herself, and she felt it was her duty 
to provide for Sallie after her death. As a result of his 
conversation with Mrs. Strohccker, he wrote down what 
she said about bequests and fixed it as she wanted it and 
then gave her what lie had written and said to her, “Mrs. 
Strohecker, you take this home with you, you look it over 
and if there arc any changes you wish to have made, you 
just note them in and come back and see me again after 
you have it all done, and fix it the way you want it, and 
bring it to me and I will typewrite it for you on the papers 
that I can obtain for you down at the Law Publisher place.” 
About three of four weeks later she came to bis house on 
July 29, 102!!, in company with her son Brevard, (Rec. pp. 
33-34), Brevard having stopped to sec her that day on his 
way home from his office, and she had told him that she 
was going to Mr. Palmer’s house that night to sign her 
will and requested him to stop by for her that evening in 
his automobile and take her over there (Rec. p. 45). When 
she arrived she gave appellant the paper he had previously 
prepared with a few changes that she had forgotten the 
first night she was there and appellant got out his type¬ 
writer and wrote off the will, making a carbon copy, which 
he gave Brevard, as he had been named one of the execu¬ 
tors. After appellant had typewritten it he read it over to 
her, and she Stated, “Mr. Palmer, it is all right.” There 
were present at the time appellant’s wife, his wife’s sister, 
Mrs. Fowler, and Brevard. Brevard had nothing to say 
concerning the matter and Mrs. Strohecker had appellant’s 
wife and Mrs. Fowler witness it (Rec. p. 34). On the occa¬ 
sion of the execution of the will, Mrs. Strohecker appeared 
to be well and know what she was doing and in complete 
control of her 1 mental and physical faculties (Rec. p. 39). 
After it had been completed, Mrs. Strohecker requested 
appellant’s wife to keep it for her, which she did up to the 
time of Mrs. Strohecker’s death, when the original will was 
delivered to appellant’s attorneys (Rec. p. 34). 

Prior to the making of the will on July 29, 1929, there 
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was another will of Mrs Strohecker’s which Mrs. Palmer 
had been keeping for her, and which prior will! divided the 
estate equally among the five children, but Mrs. Strohecker’s 
daughter Sallie was not living with her at the time the 
prior will was made but was in an asylum of institution 
(Rec. p. 39). 

Mrs. Strohecker had informed Mrs. Palmerj one of the 
witnesses to the will, that she wanted to make (he new will 
to protect her daughter, who was an invalid and unable to 
work or do anything to take care of herself (md that her 
boys were all able bodied men and could take care of them¬ 
selves (Rec. p. 39). 


declarations 


ASSIGNMENT OF ERRORS 

1. The Court erred in admitting evidence ofj 
by the testatrix made before and after the m&king of the 
will as to her testamentary intentions, befqre sufficient 
evidence to establish the testatrix’s mental incapacity to 
make a will was adduced. 

2. The Court erred in admitting in evidence 1 the letter of 
Brevard D. Strohecker, dated June 22, 1917. 

3. The Court erred in denying the caveatce’s motion for 
directed verdict on the 1st and 3rd issues at the close of the 
entire case. 


4. The Court erred in denying the caveatee’^ 
bered 1. 


prayer num- 


5. The Court erred in denying the caveatee’d prayer num¬ 
bered 3. 

j 

(i. The Court erred in denying the caveatee’s prayer num¬ 
bered (i. 

For the purposes of this appeal, numbers 3j, 4 and 5 can 
be consolidated as they all relate to the question as to 
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whether or not there was sufficient evidence to go to the 
jury on the question of undue influence. 


ARGUMENT 

1 . 

THE COURT ERRED IN ADMITTING EVIDENCE 
OF DECLARATIONS OF THE TESTATRIX MADE 
AFTER THE MAKING OF THE WILL AS TO HER 
TESTAMENTARY INTENTIONS BEFORE SUFFI¬ 
CIENT EVIDENCE TO ESTABLISH THE TESTA¬ 
TRIX’S MENTAL INCAPACITY TO MAKE A WILL 
WAS ADDUCED. 

In considering this assignment of error it should be borne 
in mind that at the close of the plaintiff’s case, the trial 
Court ruled that there was no evidence of mental incapacity 
to go to the jury and granted the defendant’s motion for a 
directed verdict on that issue (Rec. p. 33). 

The witness, Charles Duls Strohecker, who was one of 
the caveators, testified, over objection, that subsequent to 
July 29, 1929i he had had a conversation with his mother, 
respecting the disposition she had made of her property, 
one day when he was sitting in his mother’s living room, 
and she said, “Charles, you know I have made my will,” 
and he said, “No, I didn’t know that.” “Well,” she said, 
“I have.” He said, “Where is it?” She said, “I gave it to 
Mr. Palmer to keep.” So he said, “What did you put in 
the will?” She said, “I have left everything divided equally 
among you.” (Rec. p. 28) 

It will be noted that this conversation was alleged to have 
taken place at a time subsequent to the execution of the will 
involved in this case and the Court admitted it as bearing on 
her mental condition or capacity. 

The trial Court realized its error in admitting this evi- 
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dence and at the close of the case attempted to rectify it by 
instructing the jury as follows: 

“The Court instructs the jury that in considering 
issue No. 3—‘that is the issue of undue influence—’ 
they are to disregard any declarations of Julia D. 
Strohecker before and after the execution of this 
paper concerning her testamentary intentions, or 
concerning her relations with her children prior to 
its execution, as such declarations are incompetent 
to prove the truth of any facts narrated therein 
because they only amount to hearsay evidence and 
are properly excluded. 

“Some of the declarations that were testified to, 
however, referred to a previous will, and thp parties 
are agreed that that previous will did diyide her 
property equally among her children and tjiat fact, 
of course, you have before you on the concession 
of both sides.” (Rec. p. 57) 

We do not believe that this instruction on tfie part of the 
trial Court rectified the error which had been committed 
as the jury had heard from the witness the alleged state¬ 
ment of the deceased, that subsequent to the Execution of 
the will involved herein she had executed a -Will dividing 
her property equally among her children, and this testimony 
undoubtedly greatly influenced the jury in rendering their 
verdict on the question of undue influence. 

While it is possible for an experienced trial justice to 
disregard improper testimony in reaching a decision on a 
fact in which such testimony should not be Considered, it 
is not so likely or possible for an inexperienced jury to 
so disregard such improper testimony. 

In the case of Throckmorton v. Holt, 180 U.IS. 552 45 L. 
Ed. 663, the Court held that error occasioned by the wrong¬ 
ful admission of important evidence was not cured by a 
later instruction to the jury that the same be ignored, say¬ 
ing as follows: 


“The general rule is that if evidence which 
may have been taken in the course of a trial be 
withdrawn from the consideration of the jury by 
the diredtion of the presiding judge, that such 
direction^ cures any error which may have been 
committed by its introduction. Pennsylvania 
Co. v. Roy, 102 U. S. 4S2, 26 L. ed. 142; Hopt 
v. Utah, 120 U. S. 430, 438, 30 L. ed. 708, 711, 7 
Sup. Ct. Rep. 614. But yet there may be in¬ 
stances where such a strong impression has been 
made upon the minds of the jury by illegal and 
improper testimony, that its subsequent with¬ 
drawal will not remove the effect caused by its 
admission, and in that case the general objection 
may avail on appeal or writ of error. This was 
stated by Mr. Justice Field in Hopt v. Utah, 

120 U. S. 430, 30 L. ed. 708, 7 Sup. Ct. Rep. 614. 

And see Waldron v. Waldron, 155 U. S. 361, 

383, 39 L. ed. 453, 459, 15 Sup. Ct. Rep. 383.” 

In the Holt case, the evidence in question was regarded 
upon the trial as of considerable importance, and the Court 
carefully pointed out that the general rule was applicable 
to the introduction of merely irrelevant evidence as in 
Pennsylvania 1 Co. v. Roy, 102 U. S. 452. The evidence in 
question here had likewise an important effect upon the 
issues involved and it is respectfully submitted that this 
error on the part of the trial Court was not cured by its 
subsequent instruction to the jury and that the jury was 
influenced by that testimony in reaching its verdict. 

2 . 

THE COURT ERRED IX ADMITTING IN EVI¬ 
DENCE THE LETTER OF BREVARD D. STRO- 
HECKER DATED JUNE 22, 1917. 

During the cross-examination of the caveatee’s witness, 
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Brevard D. Stroheckcr, he was shown a letter] and asked 
if he wrote it, which he admitted, whereuporj the letter 
was offered and admitted in evidence over cjbjection of 
counsel for caveatee, which letter was dated June 22, 1917 
and was as follows: 

“Dear Mother: 

Your cards reached me in due time and would 
have been answered sooner but you failed tit say in 
there where I could reach you, therefore did not. 

Owing to the very unsettled conditions think it 
best that you leave that little business alonfe at the 
present time in Roanoke or at least until this war 
is settled and think it best that you say nothing 
to anyone about your affairs as I claimed exemption 
from military on the grounds that you were solely 
dependent upon me and absolute silence you see 
is best.” 

Your devoted son, 

BREVARD.” Red. p. 47) 

i 

This letter was offered and admitted in evidence solely 
as bearing on the issue of undue influence and it thereby 
became part of the evidence which the jury jhad a right 
to consider in deciding whether or not the will dated July 
29, 1929 was executed as a result of Brevard D!. Strohecker 
exerting undue influence upon his mother. 

This letter was inadmissible being immaterial and irrele¬ 
vant to the issues herein because it was written in 1917, 
and therefore too remotely connected with the making of 
the will in 1929. In the opening statement of counsel for 
the caveators, it was stated among other things: 

“Until the happening of certain events, Mrs. Strohecker was 
as thoroughly competent as anybody could be to make a 
will; she had capacity; she had intelligence;; she had all 
of those attributes necessary to make any will], just as she 
would make a valid deed or contract, but Mr$. Strohecker 
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was taken seriously ill, as we will show you, in March 1928 
with pneumonia. She was ill for a month, seriously ill. 

The ravages of that disease reduced her mentally and I 

physically.” (Rcc. p. 23) 1 

It will be seen from the foregoing that the caveators’ 
case was based upon the theory that because of Mrs. Stro- < 

hecker’s illness and accident in 1928, she became so en- 1 

feebled that she was both mentally unable to make a will . 

and physically powerless to resist the undue influence of her 
son Brevard, yet the letter was written twelve years before 
this alleged condition of the decedent developed. 

When we stop and review the facts leading up to the 
admission of this letter, it will be seen that it could not 
but have been highly prejudicial. The foundation was laid 
by the caveators for this prejudice in the opening statement 
of counsel wherein, among other things, the following was 
stated: 

“Mrs. Strohecker’s affairs, with respect to the property 
which she got from her husband, who died in 1916 or 1917, 
were taken care of by a son, Brevard, a second son. The 
other three boys were not here to take care of it, because 
you doubtless recall that the world war was entered into 
by us on the Gth day of April, 1917, and the eldest son, 

Hamlin, was in the Army, in the Signal Corps; the second son, 

Charles, was in the infantry; and the third son, Edward, was 
first in aviation and then transferred to the marines and served 
throughout the war as a sergeant in the marines. So those 
boys were not here to take care of their mother’s affairs. 

This was undertaken by Brevard, who was not in the service.” 

(Rec. p. 24) 

Later in the testimony offered by the caveators Charles 
Duls Strohecker stated that “He left in the latter part of 
the year to enter the Infantry Corps of the United States Army 
at Camp Sherman, Alabama. That he was honorably dis¬ 
charged from the Army on February 2, 1919 at Camp Meade, 

Maryland.” (Rec. p. 26) Thomas Hamlin Strohecker 
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stated “That from September, 1916, to October, 1924, he 
was in Detroit, Michigan, with the Ford Motor Company. 
That he remained there during the world war ik the service 
as an inspector of aviation at the Packard, Buick and Cadillac 
plants.” (Rec. pp. 28-29), and Edward L. Strohecker stated 
“That in 1917 he was in Washington part of the year and 
in Detroit part of the year, where he remained (luring part 
of 1918, until he enlisted in the Air Service, being stationed 
at Dallas, Texas, and San Antonio. That he got out of the 
f service in May, 1919, and returned to Washington.” (Rec. 

I P- 31) 

■ From the foregoing it is quite apparent that! all of this 

taken together was to serve only one purpose ahd that was 
i an attempt to show that the son who had beenj accused of 

| undue influence was unpatriotic, while his thrpe brothers 

had served in the Armed Forces of the United States during 
the world war. The claim that this letter written in 1917, 
when they were all away from home in the United States 
armed forces, was evidence of undue influence| upon their 
r mother, is entirely inconsistent with the fact (hat it was 

not until twelve years later when they were all home md 
seeing their mother nearly every day, that the will was 
made. 

It is therefore respectfully submitted that the admission 
of this letter in evidence was error for the reasons that it 
was to remote to the making of the will and thjit it served 
to prejudice the jury against the son, Brevard, thereby 
affecting their verdict. 


3, 4, & 5 

THE COURT ERRED IN SUBMITTING THE 
QUESTION OF UNDUE INFLUENCE TO THE JURY. 

As a general rule this Court is reluctant to disturb the 
conclusions of the trial Court, especially in those cases 
where, the facts are found by a jury, but we nevertheless 
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believe that this Court will follow the procedure adopted 
by the United States Supreme Court in the case of Beyer 
v. Lcfczrc, 18G U. S. 114, also 46 L. Ed. 1080, which was 
an appeal from this Court to review a decree which con¬ 
firmed a decree of the Supreme Court of the District of 
Columbia, setting aside a will for undue influence, in which 
the United States Supreme Court reversed the two lower 
Courts and wherein the Court stated, as follows: 

“* * * it is well settled when the trial and the 
appellate courts agree as to the facts established 
on the trial, this court will accept their conclu¬ 
sions and not attempt to weigh conflicting testi¬ 
mony. * * * And this rule of concurrence with 
the conclusions in the trial and appellate courts is 
given more weight when in the first instance 
the facts are found by a master or a jury. 

* * * These propositions we have often af¬ 

firmed. At the same time there has always been 
recognized the right and the duty of this court 
to examine the record, and if it finds that the 
conclusions are wholly unwarranted by the testi¬ 
mony, it will set the verdict or report aside and 
direct a reexamination.” 

The first question to be considered is whether or not 
there is anything suspicious about the will or whether it is 
a natural will, as, the United States Supreme Court in the 
case of Beyer v. Lcfevre, supra, said: 

“Before noticing what is claimed to be evi¬ 
dence of undue influence, we remark that the 
will was not an unnatural one for the testatrix 
to make.” 

The will involved here, in paragraphs 3, 4, 5, 6 and 7 
thereof, left to various children and grandchildren of the 
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testatrix certain minor personal property, and, ip the second 
paragraph left all of her real estate, stocks, bopds, promis¬ 
sory notes or money due her, together with certain minor 
personal property, to her daughter, Sadie. (Ret. p. 21 and 
22) At the time the prior will had been made; which left 
her property equally to her children, her daughter Sallie 
was not living with her but was in the State |Hospital at 
Raleigh, North Carolina, (Rec. p. 39) having! been there 
for the past fifteen years, suffering with epilepsfy. (Rec. p. 
42) After Sallie left the State Hospital and dame to live 
with her mother in Washington, the testatrix realized her 
helpless condition and changed her will so that this helpless 
daughter would be provided for. (Rec. p. 33) The uncon- 
tradicted testimony was that the decedent told Mr. Palmer 
that she had thought over matters since her daughter Sallie 
came home and that Sallie was of weak mind and unable 
to take care of herself and that it was her duty to provide 
for Sallie after her death, (Rec. p. 33) and told Jilrs. Palmer 
that she wanted to make a will to protect her daughter, 
who was unable to work or do anything to take care of 
herself and that her boys were all able bodied men and 
could take care of themselves and Sallie couldh’t and that 
was the reason she was making the will; (Red. p. 39) and 
told Mrs. Fowler that she always felt very sdrry for her 
daughter Sallie, who was depending on her. (Rec. p. 41) 
It is not disputed that Sallie was mentally and physically 
helpless. 

We therefore submit that the will, as made,! was a most 
natural one for a mother to make, as it provided for and 
protected a helpless daughter. 

In considering this assignment of error, ijt should be 
remembered that the trial Court ruled there was no evidence 
of mental incapacity nor of fraud or duress; (hat the sole 
question was whether or not the testimony jshowed that 
the will dated July 29, 1929 was executed as a result of 
undue influence exercised by Brevard D. Strdhecker upon 
his mother. That the mind of Mrs. Stroheckeh at the time 
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the will was made was bright and alert is shown by the 
following testimony: 

Mr. Palmer, the executor, testified that on the occasion 
of the execution of the will, Mrs. Strohecker appeared to 
be bright and alert and know what she was doing, and 
appeared to ;have given the matter proper thought (Rcc. 
p. 35). 

Dr. John Van Rensselaer, testified that he was an active 
practicing physician in Washington for the past forty years, 
and that he had examined Mrs. Julia D. Strohecker on 
December 11, 1929 and had a conversation with her at that 
time. That she was a normal woman for her age. That 
her conversation was perfectly normal and she did not 
exhibit any evidence of weakness of judgment, there was 
no vascillation in her speech and she appeared to be bright. 
That the occasion of his examination was that he was a 
physician for the Western Union Telegraph Co. and had 
examined her at their request as a result of an accident 
that she had: had before that. (Rec. pp. 37-38) 

Dr. John If. Taylor testified that he was a Presbyterian 
Minister of the Gospel and that Mrs. Strohecker was a 
regular member of his church. That he had last seen Mrs. 
Strohecker about four or six months prior to her death at 
her home on Jefferson Street. That he talked with her 
on that occasion and that she neither said or did anything 
to indicate that she was weak physically or mentally and 
appeared the same as she always appeared. That he had 
known her since 1915. (Rec. p. 38) 

Mrs. Fannie Applebee, testified that she lived at 5413 
Georgia Avenue, Northwest, which was right around the 
corner from 1213 Jefferson Street, Northwest, and that 
she was engaged in the cleaning and pressing business. 
That she had known Mrs. Strohecker for about two years. 
That Mrs. Strohecker came in her store occasionally, and 
in September, 1929, she purchased two furpieces and talked 
with her on that occasion and she did not say or do any¬ 
thing to indicate she was very frail or weak mentally or 
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physically. That the last time she talked with Mrs. Stro- 
hecker was in the week before Christmas 19f29 and then 
again on the 27th of December, 1929 when she paid some¬ 
thing on her bill. That on the occasion the jweek before 
Christmas she called at her house and stayed about one- 
half hour. Mrs. Strohecker talked very sensibly and did 
not say or do anything to indicate she was of weak mind 
or easily susceptible to influence of any kind. (Rec. pp. 
33-39) 

Mrs. Elra C. Palmer, one of the witnesses to the will, 
testified that on the occasion of the execution of the will, 
Mrs. Strohecker appeared to be well and her mind was 
perfectly bright, and in complete control of all her mental 
and physical faculties and that she had known Mrs. Stro¬ 
hecker for twelve years. That she had not noticed any 
difference in Mrs. Strohecker’s mental condition after May, 
1928, but that Mrs. Strohecker was always bright and alert 
and that she saw her two months before shei died. That 
she visited Mrs. Strohecker when she was sick in 192S 
and did not notice any change in her mental condition after 
that sickness. (Rec. pp. 39-40) 

Mrs. Nellie H. Fowler, the other witness to the will, 
testified that on the occasion of the execution of the will 
Mrs. Strohecker appeared to be alert and know what she 
was doing and had the will read to her. That she had 
known Mrs. Strohecker for about five years and had called 
on her often in the evening with her sister ahd that Mrs. 
Strohecker came to see witness’s sister when witness was 
present. That during her acquaintance with Mrs. Stro¬ 
hecker she never noticed any change in either her physical 
or mental condition. That the last she saw Mrs. Strohecker 
was several weeks before her stroke and she appeared to 
be alert and not feeble in any way. (Rec. pp. 40-41) 

Mrs. Alice Holmead Jordon, testified that sh|e had known 
Mrs. Strohecker very intimately for about eight years prior 
to her death and called to see her at her home and that 
Mrs. Strohecker called to see her at her homq. That they 





went out together socially and very often went to church. 
That she remembered the occasion when Mrs. Strohecker 
had an accident, but did not notice any change in her 
mental condition afterwards. That she also remembered 
when Mrs. Strohecker was sick with pneumonia, but did 
not notice any change in her mentality afterwards. That 
up until the time of her death she never noticed anything 
that would indicate that she was weak mentally, or easily 
influenced, and appeared at all times to have complete 
control of her mental faculties. (Rec. p. 41) 

Mrs. Francis O’Connor, testified that she lived at 1200 
Kennedy Street, Northwest, and was in the pastry busi¬ 
ness. That she had known Mrs. Strohecker very well for 
about three years and saw her about two or three times a 
week, the last time being about two weeks before her death. 
That on that occasion Mrs. Strohecker appeared very alert 
and knew what she was doing and had complete control 
of both her mental and physical faculties. That she re¬ 
membered when Mrs. Strohecker had an accident, but did 
not notice any change in her afterwards. That for a per¬ 
son of her age. she appeared to be very alert and know 
what she was doing. (Rec. p. 42) 

In view of: the foregoing testimony, it is quite clear that 
this is not a case where the decedent was aged, infirm and 
of weak mind, but on the contrary she was very active and 
alert, and even more so than the average woman of her age. 

We next consider the testimony which was offered on 
behalf of the caveators to show undue influence. 

Chapin B. Bauman, a witness for the caveators, testified 
that he was the Collector of the estate of Julia D. Stro¬ 
hecker and that he had in his possession, as part of the 
assets of the estate, a note dated September 20, 1928, in the 
sum of $8,000.00, payable on demand, signed by Brevard 
D. Strohecker. 

Charles Duls Strohecker, one of the caveators, testified 
that in 1928 his mother was not well, as she had something 
on her neck that remained there indefinitely and at differ- 
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ent periods she would complain of not being! well, which 
went on for quite a while. That on March 4, 1928, she 
was sick in bed and had the attention of a physician and 
that she was ill for about 30 days and that he!believed the 
doctor had said she had pneumonia or near pneumonia. 
That after she got well she went downtown and was struck 
by a bicycle near the National Theatre, and \ivas taken to 
Garfield Hospital where she remained for two or three 
days. He further stated that his mother was always frail 
and more or less had to have a person that she could get 
advice from, and that he would assist her toj her seat as 
she was not strong. He also testified as to the conversa¬ 
tion that he had with his mother subsequent to July 29, 
1929, concerning her will, about which we have already 
spoken. He also stated that subsequent to March, 1928, 
he had noticed a gradual declining effect from age and 
that she would complain about not having ariy taste, and 
sometimes she would say she was a little dizzy and that he 
would assist her or whatever was necessary to be done 
at that time. 

Thomas Hamlin Strohecker, one of the caveators, tes¬ 
tified that when he returned to Washington in 1924 he 
talked with his brother Brevard concerning his mother’s 
affairs, and that Brevard stated, “if he ever ghve security 
for the money he would fix it so none of thq rest would 
ever get a dollar of it,” and that Brevard was preferring to 
a loan she had made him of money obtained from the 
sale of her property. He also testified concerning her ill¬ 
ness in 1928 and her accident. That he first heard of the 
will offered for probate about thirty minutes after his 
mother died. That he was in the kitchen and! his brother 
Brevard came in and asked him for a paper the nurse had 
given him to read, which was a copy of the : typewritten 
clauses of the will, but he refused to do so, saying, “I will 
keep it.” He further stated that about two or three days 
before his mother’s death, his brother Brevard came to the 
house and stated that he was the executor an4 would like 
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to have what papers his mother had around the house, but 
that no papers were given him. That his mother’s illness 
was from January 4th to the 17th, during which period she 
barely recognized him and his brother Edward. That dur¬ 
ing this period Brevard came to the house several times 
to inquire how she was, and on one occasion he told 
Brevard there was a check there payable to their mother 
for $10.00. Brevard suggested that he get their mother to 
endorse it, to which he objected, but Brevard insisted. The 
nurse said that she would get it endorsed in the morning 
when their mother was brighter, but that the check was 
not endorsed. He stated that between March, 1928, and 
January, 1930; his mother was in a state of worry and he 
noticed a change in her. That she was not able to go 
down town like she used to. That she complained a little 
about her eyes and could not taste any food, and that she 
was not as keen in her mind. That she complained as 
to her condition. That from March, 1924, to her death she 
was subj'ect to influence, and that if any of the boys would 
come to her and ask her for money, or any favors, if it 
was in her power to do it, she would do it for them. That 
his mother let his brother Charles have $100.00 and Julia 
Fickling $200.00. That she let Brevard have $20,000.00 one 
time and $4,300.00 at another time, which came from his 
fathers estate, and that the note was destroyed, also 
$5,000.00 that came from her brother’s estate. Uncle LcRoy. 
That it was not coming fast enough from the executor so 
Brevard got a couple of lawyers who got about $1,000.00 
of the $5,000.00 that was coming to her, which caused her to 
lose $1,000.00J That Brevard never discussed business mat¬ 
ters with his mother in his presence and that when he met 
Brevard at his mother’s house, Brevard would generally 
leave. That on one occasion when he was visiting at his 
brother Edward’s house, his mother had an offer of $15,- 
000. for her property in Roanoke and they all wanted her 
to sell it except him, and his brother Brevard resented him 
advising his mother not to sell. 
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On cross-examination he stated that he difi not know 
when the money was loaned to Miss Fickljng, stating, 
“mother didn’t want me to find it out, because she knew I 
would censure her for being so easy with her ijnoney.” He 
also stated that in the Spring of 1928 he borrowed $35.00 
from his mother, and upon being asked if it was before her 
sickness, corrected his former statement and j said it was 
around January or February. 

Edward L. Strohecker, a witness for the caveators, stated 
that after his return to Washington in 1919 he talked with 
his mother concerning her business affairs, and that he 
suggested that his mother have the American Security & 
Trust Co. handle her affairs, which was not done. That 
in 1923 or 1924 his brother Brevard had his note for 
$7,400.00 and sold it to his mother, and that he had paid 
the note down to $2,000.00. That he first learned of the 
will either the day his mother died or the day before. That 
his brother Brevard came up into the room where he was 
with his uncle and stated that he was the ^xecutor and 
had full charge of everything and everything was to go 
to one party. He also testified as to the illness and acci¬ 
dent which his mother had, and further testified that his 
mother told him she had fallen two or three times and on 
one occasion in the back yard she became dizzy and almost 
fell on the ground. That for the past year she had not 
been well and called him up right often and told him she 
was not feeling well. That she didn’t like td> be worried 
with her business affairs, that like all peoplh, she didn’t 
want to be bothered with them. That she wai always get¬ 
ting advice and didn’t want to have anything to do with 
them. 

Upon cross-examination he testified that th6 note which 
his brother Brevard sold his mother was a second trust 
real estate note on witnesse’s home. 

Annie Neale, a witness for the caveators, testified that 
she was the nurse for Mrs. Strohecker dur|ing her last 
illness, which lasted about two weeks, and thit Mrs. Stro- 
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hccker was unconscious all the time she was there. She 
stated that Brevard had given her a copy of the typewritten 
clauses of the will and requested her to show it to his uncle 
Baxter Davidson, which she did, and that after she got it 
back from Mr. Davidson, she gave it to Mr. Hamlin Stro- 
hecker. 

The foregoing is substantially all of the evidence offered 
by the caveators which could in any way be construed as 
testimony concerning undue influence. 

\Vc shall now set forth the testimony of the cavcatee’s 
witnesses, which might have some bearing on the question 
of undue influence. 

Elra Cornelius Palmer, the caveatee, testified on cross 
examination that Mrs. Strohecker had talked about her 
son Charley on various occasions but that he had never 
heard her say she was going to take care of Charley in the 
same way as Sallic, except as she had provided in her first 
will, in which she was going to leave all the property 
among her children, and that he had never heard her say 
that she wanted to take care of Charley in addition to 
Sallie, and that the other boys could take care of them¬ 
selves. That on the day Mrs. Strohecker died Brevard 
came to his house and told him of her death, but they did 
not talk about the will at that time. That the day after 
her death at Brevard’s request, he went to sec Mr. Baxter 
Davidson, but that Mr. Davidson declined to see them. He 
did not recall whether he had the will with him on that 
occasion but at least there was a copy of it. That he 
heard a conversation wherein all the boys wished to go to 
the funeral, which was to be held in Xorth Carolina, but 
that Brevard objected to their going, because of the ex¬ 
pense it would be to him, that is, to him or the estate. 
Brevard thought that there was no reason for them going 
to the funeral, but that he he thought they all did go. 
That Mrs. Strohecker seemed to think a great deal of 
Charley who was always very courteous and nice to his 
mother. Mrs. Strohecker had given him as her reason for 
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appointing Brevard as guardian of Sallie tjie fact that 
Brevard, having the money of her estate, she thought that 
he could look after Sallie and would look aftefr Sallie. 

Brevard D. Stroheckcr, a witness on behalf;of the cave- 
atee, testified upon cross examination that on ithe occasion 
when his father died, which was about fourteen years ago, 
he saw all of his brothers at that time. That his father 
had left a will, which he took down and had recorded at 
Salem, Virginia, but that he did not remember the date of 
it but thought that it was around 1916 and did] not remem¬ 
ber how long that was after his father died. That the will 
left everything to his mother. That Hamlin was in Detroit 
and Edward had joined the Aviation, and that he did not 
know whether notice was given of the fact that this will 
was going to be probated. That he did not remember the 
details of the proceeding, as he was neither jhe executor 
or administrator. That the wall was probated in Virginia 
because the property that his father owned iwas in Vir¬ 
ginia. That Sallie was in the State Hospital ajt Raleigh at 
the time and no guardian or guardian ad litem had been 
appointed for her. That after the estate had bden probated, 
his mother sold the property in 1921 and shd turned the 
money over to him requesting him to invest it ifor her. He 
then identified the letter to his mother dated Jiine 22, 1917, 
to which we have already referred. He stated that at the 
time the letter was written he had charge of his mother’s 
estate and that she had very little. That thiey had sold 
different property in Barium Springs, North Carolina, for 
$4,500.00 in about 1914 and that his mother and father had 
gotten the money. After that was exhausted; she had no 
income. That his father’s estate amounted] to nothing 
except this piece of property in Roanoke, Virginia. He 
denied that he owed his father $4,500.00, or had given a 
note for such an amount which had been destroyed, but 
that he had borrowed some money from his father and 
gave a note for it. but had paid it off. That he didn’t 
know when the note was destroyed or whether, when, the 



22 


note was paid in full it was destroyed. At least, it was 
given to him and he didn’t keep notes after paying them. 
He stated that he had advised his mother not to accept 
$15,000.00 for the Roanoke property. That the property 
was rented part of the time and at one time she received 
$75.00 a month but never more than that. 

Upon being questioned in detail concerning the letter 
dated June 22, 1917, to his mother, he finally stated that he 
started to go into the Army. That in 1925 he was in Saint 
Elizabeth’s Hospital for a nervous breakdown, and stayed 
a little over a year, and was discharged in October, 192G. 
That he knew there had been a former will but had never 
seen it and that when he stated the second will was equit¬ 
able he meant that as his sister was absolutely dependent 
and none of the boys would help his mother or sister, 
either one. he knew they- would not help his sister. That 
he resigned as an executor because he thought Mr. Palmer 
could handle the estate as well as he could and maybe it 
would be better for him not to be an executor as there was 
so much fussing. That he wanted to carry- out his mother’s 
wishes, but that Mr. Palmer could do it just as good, and 
in order to keep down strife, thought it just as well to let 
Mr. Palmer d'o it. That Sallie was in Raleigh fourteen 
years and he had been to see her whenever he was there, 
which was twice. That since his mother’s death Sallie 
had been at his house and then with Mrs. Williams. That 
he could not keep Sallie at his house as his wife had gone 
away. That his mother only lived four or five blocks away' 
from him and he was in the habit of dropping in to see her 
on his way home from the office once in awhile. That on 
one occasion she told him she had an engagement to go to 
Mr. Palmer’s at eight o’clock to sign her will and asked 
him if he would take her there, which he did. He denied 
that he had his mother change her will because he owed 
her $8,000.00 and was not in a position to pay the money. 
That he could not pay the money right off as it was in¬ 
vested in real 1 estate notes payable so much a month. That 
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the Collector had requested some money of him to pay the 
interest on the first trust when it was due in; the Spring. 
That his money was invested in real estate notes in Mary¬ 
land and other notes. That he did not know lexactly how 
much of his mother’s money he had in 1924, the property 
having been sold in 1921, at which time his mother turned 
over to him $9,000.00, being all the moneyj she got at 
that time, which he invested part in real estate jnotes. That 
in 1926 he got about $20,000.00 from a steamboat company, 
in which he was interested, but did not offef to pay his 
mother what he then owed her. He denied ever asking his 
mother not to tell his brothers about the will and did not 
know whether they knew about it. That on the day of his 
mother’s death he came in and informed them that he was 
the executor and had a copy of the will at that time but 
denied that he told them he was going to run everything as 
he was the executor, but that he did state, “H ere is moth¬ 
er’s request and here are the provisions of her will” and 
told them the name of the other executor, Mr. Palmer. 
That he got Mr. Palmer and drove down to tfhe house on 
that day. That he talked with Charlie at the time, but 
denied having offered Charlie $50.00 not to go to his moth¬ 
er’s funeral, or told his sister Sallie she could not go to 
her mother’s funeral, and denied that he told his brother 
Edward that it was not necessary for anybody to go to 
their mother’s funeral. That he personally pdid Charlie’s 
expenses to go to the funeral out of his own pocket and 
the estate paid Sallie’s expenses. That there'was a ques¬ 
tion in his mind whether Sallie could stand the strain of 
the trip and thought at first it might be better for her to 
stay away and that he did not think the estatp should pay 
anybody’s expenses except Sallie’s. He denied that in 
1924 his brother Charlie and Edward demanded that he 
purchase a home for his mother. That his; mother did 
purchase a home in 1924 from the money She got from 
her brother LeRoy Davidson, about $3,000.0p. That his 
uncle LeRoy died and under the law of North Carolina two 
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years arc allowed to settled up an estate, and as the estate 
had not been settled for three or four years and his mother 
was getting on in years, a bunch of nephews, including 
himself, instituted a suit so the estate would be settled, 
lie identified a copy of the will which had been given him 
by Mr. Palmer, as Mr. Palmer thought he ought to know 
the provisions of the will, but that he has not asked for it. 
That he had talked with his mother about her will and 
told her he would do his duty as he had always tried to do, 
and had not suggested that he be made guardian of Sallie 
but that his mother had suggested it some time after Sallie 
was brought back from the State Hospital at Raleigh, 
North Carolina. That on the day of his mother’s death 
he had the paper in her room and gave it to the nurse as 
he wanted her to know that he and Mr. Palmer were the 
executors, as she was in charge of the house, and wanted 
all to see it, and that he may have asked the nurse to show 
it to his Uncle Baxter, as he was his mother’s brother, 
but that he didn’t remember whether he had made any 
attempt to show the paper to Charlie or Edward. That 
he wanted to let them know who the executors were and 
who were to be consulted in carrying out the funeral ar¬ 
rangements, and that he considered that Mr. Palmer and 
he should be consulted. 

We have attempted in the foregoing to state only such 
testimony as is most favorable to the caveators’ case, and 
we respectfully submit that this evidence fails completely 
to show that undue influence was exerted by Brevard D. 
Strohecker upon his mother in the execution of the will 
dated July 29, 1929. The caveators did not bring forth one 
single witness! other than themselves and their brother in 
their endeavor to show that Brevard ever did or said any¬ 
thing at any time to unduly influence his mother on any 
matter whatsoever, and despite the efforts of these parties 
to becloud the issues with immaterial and irrelevant matter, 
none of them offered any testimony that the making of the 
will had been unduly influenced by their brother Brevard. 
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The caveators contend that because Brevard had some of 
his mother’s money at various times for investment, that it 
constituted evidence of undue influence. The uncontra¬ 
dicted evidence concerning his mother’s monfey was that 
in 1914 he had borrowed some money from hjs father but 
had repaid it by curtailments. (Rec. p. 47) That at one 
time he had $20,000.00 belonging to his mother for invest¬ 
ment, having received $9,000.00 in 1921 and!the balance 
later. That he had repaid $12,000.00 and still owed the 
balance of $8,000.00. That the $12,000.00 was jpaid by giv¬ 
ing his mother a $7,100.00 deed of trust note, sjigned by his 
brother Edward, his brother’s wife and himself! and secured 
by second deed of trust upon his brother’s house; that he 
paid the second trust upon his mother’s hotise and that 
when the interest was not sufficient to take care of her, he 
gave her part of the principal. Also, that he paid his moth¬ 
er 7% when real estate notes were bringing thpt much and 
never less than 0%. (Rec. p. 45) That the $8,000.00 he 
owed his mother at the time of her death was) invested in 
real estate notes, totaling $10,000.00, the difference of $2,- 
000.00 being represented by his own money, and that he 
held the real estate notes and that they were not encum¬ 
bered in any way. (Rec. p. 51) That he was pot in a posi¬ 
tion to pay the $8,000.00 in cash to the Collector because 
the notes were payable so much a month. (Rec. p. 50) 
That since his mother’s death, he had spent about $700.00 
for Sallie’s expenses, had given the Collector money to 
pay toward the first trust interest on his mother’s house, 
had paid his mother’s doctor and nurses’ bills and paid 
Sallie’s and Charlie’s expenses to go to the funeral. That 
there was never a time when his mother askedihim for any 
part of the prinicpal that he did not give it toj her. (Rec. 
pp. 51-52) That he did not owe his mother any interest 
at that time, the last payment he gave her b'eing in No¬ 
vember, which paid the interest up to January. (Rec. p. 
52) It will be noted that while the caveators| would have 
this Court believe that Brevard took advantage of his 
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brothers’ absence in the Army to unduly influence his 
mother, the facts show that at the time the decedent 
turned over to him the first $9,000.00, Charles and Edward 
were both in Washington and Charles was living with his 
mother. The most that can be said of the foregoing is 
that Mrs. Strohecker placed more confidence in her son 
Brevard’s business ability than she did in her other sons’, 
but certainly 1 there is nothing to indicate the exercise of 
any undue influence by Brevard over his mother. 

The caveators also contend that because Brevard had 
something to do with the settling of his father’s estate, 
which consisted of real estate in Roanoke, Virginia, evi¬ 
dence of undue influence on his part is shown. The uncon¬ 
tradicted testimony in this connection is that all he ever 
did was to file the will in Salem, Virginia, because the prop¬ 
erty was located there. (Rec. p. 46) That he had, per¬ 
sonally, nothing whatsoever to do with the probate pro¬ 
ceedings of his father’s estate, being neither the adminis¬ 
trator or the executor, and that his mother was represented 
by an attorney in the matter. (Rec. p. 52) We are quite at 
loss to understand how the foregoing could in any manner 
be evidence of undue influence on the part of Brevard. 

They further contend that because he helped his mother 
get the money that was due her from the estate of her 
brother, LeRoy, as a result of which there was an added 
expense of $1,000.00, that this was evidence of undue in¬ 
fluence on his part, and yet, no one has testified that 
Brevard received any part of that money, on the contrary 
the undisputed testimony is that the money was used by 
the decedent herself in the purchase of a home. (Rec. p. 
51) Brevard explained his helping his mother get the 
money by saying that under the laws of North Carolina 
two years were allowed to settle an estate and as three 
or four years had passed and estate was not settled, he, 
together with some nephews, filed a suit to settle the es¬ 
tate. (Rec. p. 51) 

They also contend that undue influence is shown by his 
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connection with the execution and probate of the will. 
The uncontradicted testimony in this connection is that 
his mother talked with him about making the will after 
Sallie was brought back from the State Hospital, and 
asked him to be the guardian for Sallie, and he told her 
that he would do his duty as he always had. (Rec. p. 51) 
That he did not feel bad about her leaving mofiey to Sallie, 
as thought it was equitable; (Rec, p. 45) and that he had 
never asked his mother to do anything whatsoever about 
making the will. (Rec. p. 46) That the only reason he 
was present when the will was made was because his 
mother had asked him to stop for her and take her to Mr. 
Palmer’s house. (Rec. p. 45) That he had nothing to do 
with making the will and nothing to say about it at the 
time. (Rec. p. 34) That he had been given a, copy of the 
will by Mr. Palmer but that he had not askefl for it, but 
Mr. Palmer thought that as he was named ope of the ex¬ 
ecutors, he should have a copy of it. (Rec. p. ?4) That on 
the day of his mother’s death, he had the copy of the will 
and gave it to the nurse as he wanted her to know that he 
and Mr. Palmer were the executors and she Was in charge 
of the house; he thought that he might have asked her to 
show it to his Uncle Baxter. That he wanted to let them 
know who the executors were and who were to be con¬ 
sulted in carrying out the funeral arrangements, and that 
he considered that he and Mr. Palmer should pe consulted. 
(Rec. p. 51) That there was a question in his mind as to 
whether or not Sallie could stand the strain! of the trip 
and at first he thought it best for her to stay away, and 
that he did not think the estate should pay anybody’s ex¬ 
penses except Sallie’s, but that later he advanced the money 
for Sallie to go. (Rec. p. 51) That the day after his moth¬ 
er’s death, he went over and told Mr. Palmer and together 
they went to the house. (Rec. p. 50) That he resigned 
as executor after the caveat had been filed because he 
thought Mr. Palmer could handle the estate as well as he 
could and maybe it would be better as there Was so much 
fussing. (Rec. p. 49) 
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\Ye respectfully submit that there is nothin" in the fore¬ 
going to show any undue influence exerted by Brevard 
upon his mother in the making of the will and that the 
most that can be said concerning his actions at the time 
of his mother’s death is that his mother being dead, he felt 
that he should let her wishes be known as soon as possible. 

The caveators cite as further evidence of undue influ¬ 
ence on the part of Brevard the statement of Hamlin, that 
when the debedent had received an offer of $15,000.00 for 
the property in Virginia. Brevard had advised her to sell 
it. Assuming that this is true, although Brevard subse¬ 
quently denied having advised his mother to sell the prop¬ 
erty, surely it could hardly be said to be evidence of undue 
influence. On the contrary, the fact is that the property 
was not sold at that time nor for that amount, so that 
even if the statement of Hamlin is to be taken as true, the 
facts show that his mother was not influenced thereby, but 
just the opposite. 

The caveators also contend that the fact that the dece¬ 
dent designated Brevard to be the guardian of Sallie is 
evidence of undue influence on his part, but there is no 
evidence of Brevard suggesting this to his mother. On 
the contrary, he has stated and it has not been denied 
that his mother asked him if he would consent to being a 
guardian for Sallie, and we submit that there is nothing 
whatsover unusual in this, as if Mrs. Strohecker during her 
lifetime saw fit to let her son Brevard have as much as 
$20,000.00 at one time, and he having properly taken care 
of it and returned to her before her death the sum of $12,- 
000.00, that she should also wish him to look out for Sallie’s 
welfare. 

A comparison of the facts in this case with the facts in 
other similar cases decided in this jurisdiction will show 
that facts which, in our opinion, are much stronger than 
those herein have been held not sufficient to show undue 
influence. 

In the case of In re: Will of Josephine R. Shelley, 34 
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W. L. R. 80, decided by the Supreme Court of! the District 
of Columbia, wherein the Court held that there was not 
sufficient evidence on the question of undue influence, the 
facts show that the decedent, Mrs. Shelley, hafl lived alone 
the latter years of her life and that she had |made a will 
leaving all her property to Edward T. Semaps, who was 
her sole mate friend, general business agent and adviser, 
and one upon whom she relied for aid and company in her 
last illness. Mr. Semans had a room and boarded with the 
decedent and continued to live there until tlqe decedent’s 
death on August 8, 1904, the will in question having been 
made July 26, 1904, less than a month before jher death. 

The caveat was filed by the only surviving brother of 
the decedent, who claimed among other thingjs that undue 
influence had been exerted upon the decedent. It was 
strongly urged that the confidential relations between the 
testatrix and Mr. Semans for many years; their dealings 
as shown by the checks, check-stubs, and accounts in 
evidence; his manner of conducting the funeral and notify¬ 
ing relatives of her death; the exaggerated! tone of the 
letter to Miss Reeves, describing the character of her 
funeral, and perhaps some other circumstance^, are all evi¬ 
dences which would authorize a verdict of thej jury against 
the will. The Court, in deciding that there jwas not suf¬ 
ficient evidence to go to the jury on any of the ; issues which 
included, of course, undue influence, stated as! follows: 

“On the issue framed in this pleading the 
caveator has the burden of proof and must bring 
such evidence as will enable a jury, by! fair in¬ 
ference and reasonable consideration, to find that 
his allegation is substantially true, before the 
question can properly be submitted to the jury 
for its verdict.” 

The Court further said: 

“The test is this: Does the paper he executes 
as a will express the testator’s owri honest 
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wishes? Or does it express something contrary 
to his own wishes, because of the unlawful con¬ 
trol that some one else exercises over his mind, 
in the act of making the will? While the will 
itself, after its execution is proven, is competent 
evidence, there is nothing in it that shows it to 
be the product of any other mind than that of 
the testatrix. Under the circumstances, it seems 
to be only a natural will. If it was an unreason¬ 
able or unnatural will, still that alone would not 
justify a finding that it was the product of un¬ 
due influence, for every sane person of full age 
can leave his property to strangers, if he so de¬ 
sires. He is the rightful judge as to who shall 
succeed to his possessions when his ownership 
terminates by death, whether the Court or jury 
should agree with him or not.” 

The Court, in commenting upon the contention that the 
confidential relations between the decedent and the cave- 
atee showed undue influence, had this to say: 

“I think most of these are of the character of 
matters to which Mr. Justice Brewer refers in 
the Beyer case as those that are often pressed 
upon the court or jury in the trial of such cases 
as this, where the testator can not be heard, and 
which he calls ‘very trifling matters.’ I have, 
however, carefully considered these facts and 
circumstances and the arguments of counsel in 
the light i of the other testimony and conceded 
facts in the case, and I am convinced that there 
is not sufficient competent evidence to go to the 
jury to warrant them in finding a verdict against 
the will on xhis issue.” 

In the case of Beyer v. Lefevre, supra, the facts were 
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that the decedent was a woman 65 years of age and had 
been married and was childless at the time of! her death. 
That she died of cancer in the abdomen, the first indica¬ 
tions of which came in December, 1893, but did fiot develop 
until 1896, the year in which she died. The wilj which she 
finally left devised practically all of her property to her 
adopted son, Louis Baer, and her niece, Heleh B. John¬ 
son, in equal shares, with the further stipulation that they 
were to provide a home and comforts for her hfisband dur¬ 
ing his natural life, and also appointed the adopted son, 
Louis Baer, as executor of the will. The will; was dated 
July 14, 1896, and the decedent died on July 26, 1896. The 
evidence offered to show undue influence was first the 
condition of the decedent during her last sickness and that 
she was in a drowsy condition during the last fourteen 
days; also the fact that Louis Baer had talked with the 
decedent concerning her will and advised her as to the 
validity of a will made on Sunday, and advised her of the 
name of a lawyer to prepare the will and asked the lawyer 
to come and do it; also the fact that Mrs. Johnson re¬ 
quested Louis Baer to take Mrs. Stone, one of the cave¬ 
ators, away from the house when the will was to be made; 
also that Mrs. Johnson asked the decedent to make a will 
but that she refused, saying she was going to lkave every¬ 
thing to her husband, in reply to which Mrs. Johnson said 
to the decedent, “This is the way you are going to treat 
me after I have been working for you all these years, and 
this will be all the thanks I’ll get for doing it.” j That after 
the testatrix had taken to her bed Mrs. Johnsoh asked her 
to make a will, but the decedent said she wohld not but 
would leave the property to her husband, in reply to which 
Mrs. Johnson stated, “Yes, you will leave it to him, and he 
will sink it in a boat or rum mill.” That when the de¬ 
cedent told Mrs. Johnson that she was harassing her to 
death, Mrs. Johnson said that if the will was not made she 
would leave the decedent, and the decedent skid to Mrs. 
Johnson, “You have run Mrs. Stone out of the ijiouse to get 
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something when 1 die. You said she was waiting for a 
dead man’s shoes, but you are the one to catch it.” 

The Court, in deciding that there was not sufficient 
evidence on the question of undue influence, stated as 
follows: 


“With reference to the last conversation de¬ 
tailed by the witness, that which took place after 
the testatrix had taken to her bed, it may be 
conceded that there is a display of urgency and 
petulance on the part of Mrs. Johnson and a 
rebuke on the part of the testatrix, but is there 
enough in it to justify a finding that the will 
was procured by undue influence? May not one 
situated as Mrs. Johnson properly plead her 
claims for recognition in a will? May she not 
give her reasons why a will should be made and 
why property should not be left to a particular 
person without being subject to the charge of 
exerting undue influence?” 

The Court further said: 

“It is no ground of criticism that others might 
have made a different will. That she did not 
give the fee to her husband, but to her adopted 
son and niece, burdened with this prectory trust, 
may have been owing to a fact which is, at least, 
suggested by the testimony, that her husband 
was visionary, and she feared might waste his 
property in developing some of his supposed 
inventions.” 

The Court further said: 

“And after having carefully examined the rec¬ 
ord in this case we are constrained to the con¬ 
clusion that there is no testimony which justified 


the answer returned to the second question. On 
the contrary, if a will is set aside upon such a 
flimsy showing as was made of undue influence, 
few wills can hope to stand.” 

The Court further said: 

“We are clearly of the opinion that the jury 
were not under the circumstances of this case 
warranted in finding that the execution j of the 
will was procured by fraud, circumvention or 
undue influence practiced or exercised upon the 
testatrix.” 

“One who is familiar with the volume of liti¬ 
gation which is now flooding the courts tan not 
fail to be attracted by the fact that actions to 
set aside wills are of frequent occurrence. In 
such actions the testator can not be heard, and 
very trifling matters are often pressed upon the 
attention of the court or jury as evidence of 
want of mental capacity or of the existence of 
undue influence. Whatever rule may obtain else¬ 
where we wish it distinctly understood tq be the 
rule of the Federal Courts that the wifi of a 
person found to be possessed of sound mfnd and 
memory is not to be set aside on evidence tend¬ 
ing to show only a possibility or suspicion of 
undue influence. The expressed intentions of 
the testator should not be thwarted without clear 
reason therefor.” (Italics supplied) 

In the case of Kills v. Jaeger, 29 App. D. C. 300, and in 
which this Court sustained a judgment of the lower Court, 
admitting the will to probate, the facts were shown to be 
that the will was dated April 21, 1904, and that the decedent 
died about the 2Sth of April, 1904. The decec.ent was at¬ 
tended by the physician on April 19, 1904, and on the iol- 
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lowing day he examined her and advised her to go to a 
hospital. That she was suffering from a pelvic abscess, 
causing acute pain in her side from hemorrhages and fever. 
That her condition was serious and that she was physi¬ 
cally weak, with a temperature of one hundred and one or 
two degreesi and that an operation was necessary. That 
she did undergo an operation at the hospital and died the 
same day. The will left everything to her husband and 
was contested by the sister of the decedent and her 
mother. It was shown that the husband on November 14, 
1903, was convicted of an assault upon his wife. That they 
had had frequent quarrels and on one occasion the hus¬ 
band broke all dishes and chased the decedent out of the 
house. Also, that on the day the will was made the hus¬ 
band told his brother he was going to see Mr. Boyer to get 
him to draw the will and, the same evening, the husband 
told him, “I am all right now, I have it fixed up now. The 
old woman (meaning Mrs. Kultz, his wife’s mother) can 
fight all she pleases.” And that he further stated: “Don’t 
you say anything to anybody.” Also, that on the day the 
will was made, the husband had said he had not taken his 
wife to the hospital as the Doctor directed as he did not 
have the will made and that he could not get Mr. Boyer. 
That he wanted the will made, first, because after Hannah 
was out of the house Mrs. Kultz would go to the hospital 
and try to force a will on her. That the decedent had 
stated that her husband had smashed her last coffee-pot 
over her head and was afraid to buy another for fear it 
would go the same way and would kill her. That he had 
smashed all the dishes and that she could only use tin. 
That in the spring before decedent’s death, decedent had 
been locked in the house, the husband stating that he 
wanted his wife to make a will, giving him all and exclud¬ 
ing her mother, and that he frequently threatened his wife 
and that she was afraid of him. Also, that decedent had 
stated on one occasion, “Stinna I cannot do as I said for 
he savs if I leave him he will kill me and kill Mama.” 
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Other witnesses testified as to the frequent quarrels be¬ 
tween the decedent and her husband; also that <j>n the eve¬ 
ning the will was made, the husband had stated that he was 
all right now, that his wife was fixed all right, that she 
had made a will and he was safe, and she could go to the 
hospital. 

The lower Court directed a verdict on all issuels, to which 
an exception was taken, and this Court in sustaining the 
action of the lower Court, stated as follows: 

“* * * and the evidence shows that she had 
been and was then of sound and disposing mind 
and capable of executing a will; and the Su¬ 
preme Court has announced the rule that the 
will of a person found to be possessed of'sound 
mind and memory is not to be set aside 4 n evi¬ 
dence tending to show only a possibility dr sus¬ 
picion of undue influence.” 

and further stated: 

“At most we cannot say that this evidence 
amounted to more than a suspicion of undue in¬ 
fluence,—a possibility of threats approaching 
duress * * *” 

i 

In the case of Johnson v. Newton, 58 App. D. C. 118, in 
which the District Supreme Court admitted the will to 
probate and directed the jury to return a verdict on the 
issue of undue influence, this Court affirmed the lower 
Court. 

The facts in that case show that the decedent was 75 
years old when she made her will, which was j dated De¬ 
cember 13, 1934, and died the following dayJ That she 
suffered a partial stroke of paralysis but that she had been 
out of bed the day before she died. That the decedent was 
a widow and childless. That Mrs. Stone, a piece, came 
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Other witnesses testified as to the frequent quarrels be¬ 
tween the decedent and her husband; also that on the eve¬ 
ning- the will was made, the husband had stated that he was 
all right now. that his wife was fixed all right, that she 
had made, a will and he was safe, and she could go to the 
hospital. 

The lower Court directed a verdict on all issues, to which 
an exception was taken, and this Court in sustaining the 
action of the lower Court, stated as follows: 

“* * * and the evidence shows that she had 

been and was then of sound and disposing mind 
and capable of executing a will; and the Su¬ 
preme Court has announced the rule that the 
will of a person found to be possessed of sound 
mind and memory is not to be set aside on evi¬ 
dence tending to show only a possibility or sus¬ 
picion of undue influence.” 

and further stated: 

“At most we cannot say that this evidence 
amounted to more than a suspicion of undue in¬ 
fluence,—a possibility of threats approaching 
duress * * *” 

In the case of Johnson v. Newton, 58 App. D. C. 118, in 
which the District Supreme Court admitted the will to 
probate and directed the jury to return a verdict on the 
issue of undue influence, this Court affirmed the lower 
Court. 

The facts in that case show that the decedent was 75 
years old when she made her will, which was dated De¬ 
cember 13, 1924, and died the following day. That she 
suffered a, partial stroke of paralysis but that she had been 
out of bed the day before she died. That the decedent was 
a widow and childless. That Mrs. Stone, a niece, came 
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ence, entitling the appellant to go to the jury 

on that issue. We are of a different view * * *” 

! 

[ 

This Court then cited various cases in the Court of Ap¬ 
peals and the United States Supreme Court supporting 
their view and then went on further to say: 

“There is no evidence in this case that any 
one of the beneficiaries under the will sought in 
the slightest degree to influence the testatrix. 
Disinherited neighbors were present, and, if such 
an attempt had been made, their testimony would 
have indicated it. The Court was right in Refus¬ 
ing to submit the issue to the jury.” 

In view of the foregoing, it is submitted that the evi¬ 
dence in this case did not justify the trial Court in sub¬ 
mitting to the jury the question of undue influence. There 
is not one word of testimony in this entire case that the 
decedent ever said or did anything to indicate that she was 
in fear of, dominated over or influenced by her son Brevard. 
On the contrary, the uncontradictcd evidence is:the oppo¬ 
site. This is not a case where the decedent made a will 
and then died shortly thereafter without havirig had an 
opportunity to change it. The will was made on July 29, 
1929, and the decedent did not die until practically six 
months later on January 17, 1930, and all during; that time, 
except for the two weeks just before her death, she was 
up and about and perfectly capable of making ahy change 
that she might have wanted and, if, as the caveators say, 
the will of July 29, 1929, was not the true will of the dece¬ 
dent, there was nothing to prevent her from making an 
entirely different will without her son Brevard knowing 
anything about it whatsoever. The fact that she did not 
make any other will during this six months’ period shows 
conclusively that the will of July 29, 1929, represents the 
true wishes and intentions of the decedent in the matter. 
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from Boston to sec the testatrix at the time of this illness 
and learned that her aunt had been asking for a lawyer, 
and that she thereupon asked Mrs. Newton, a sister of the 
testatrix, whether her aunt had made a will and Mrs. New¬ 
ton answered that there was no will to her knowledge, 
whereupon Mrs. Stone asked the decedent whether she 
would like to make a will and she replied that she would. 
That a neighbor, Mrs. Thompson, was summoned and 
asked to write the will for the decedent. That there were 
present at the time the neighbor, Mrs. Thompson, another 
neighbor, Mrs. Cassell, the nurse, Mrs. Hall and Mrs. 
Stone. That the decedent was asked by Mrs. Stone if she 
wished the appellent to have the house or another niece 
and the decedent said "No,” whereupon Mrs. Stone asked 
the decedent if she wished her sister to have the house, 
and she said her sister already had a house, and was then 
asked whom she wanted to have the house, whereupon the 
decedent stated that she wanted Mrs. Stone and her daugh¬ 
ter to have the house. The decedent was then asked by 
Mrs. Stone whom she wanted to have the money, whether 
it should go to the appellant or Rosalie, another niece, and 
the decedent said that she did not want them to have the 
money, that they had never done anything for her and that 
she wanted her sister to have the money. 

The will was written out by the neighbor, Mrs. Thomp¬ 
son, as directed, after which decedent read it over care¬ 
fully, and owing to her paralysis, she made an “x”. The 
will was witnessed by the neighbors, Mrs. Cassell and Mrs. 
Thompson, and the decedent died the next day. This Court, 
in sustaining the lower Court, that there was no evidence 
of undue influence, stated as follows: 

“As to the first of these grounds, it is not 
contended that there was any direct evidence of 
undue influence; but it is argued that the facts 
and circumstances surrounding the making of 
the will created a presumption of undue influ- 
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ence, entitling the appellant to go to the i jury 
on that issue. We are of a different view * j* *” 

This Court then cited various cases in the Coiirt of Ap¬ 
peals and the United States Supreme Court supporting 
their view and then went on further to say: 

“There is no evidence in this case that any 
one of the beneficiaries under the will sought in 
the slightest degree to influence the testatrix. 
Disinherited neighbors were present, and, if! such 
an attempt had been made, their testimony \irauld 
have indicated it. The Court was right in refus¬ 
ing to submit the issue to the jury.” 

In view of the foregoing, it is submitted that the evi¬ 
dence in this case did not justify the trial Couft in sub¬ 
mitting to the jury the question of undue influence. There 
is not one word of testimony in this entire case that the 
decedent ever said or did anything to indicate that she was 
in fear of, dominated over or influenced by her son Brevard. 
On the contrary, the uncontradictcd evidence is jthe oppo¬ 
site. This is not a case where the decedent mide a will 
and then died shortly thereafter without havipg had an 
opportunity to change it. The will was made on July 29, 
1929, and the decedent did not die until practically six 
months later on January 17, 1930, and all during that time, 
except for the two weeks just before her death, she was 
up and about and perfectly capable of making ahy change 
that she might have wanted and, if, as the caveators say, 
the will of July 29, 1929, was not the true will of the dece¬ 
dent, there was nothing to prevent her from making an 
entirely different wdll without her son Brevard knowing 
anything about it whatsoever. The fact that she did not 
make any other will during this six months’ pefiod shows 
conclusively that the will of July 29, 1929, represents the 
true wishes and intentions of the decedent in tjhe matter, 
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and it is therefore submitted that there is not any evidence 
of influence; much less undue influence, in this case, and as 
was said by the United States Supreme Court in the case of 
Beyer v. LcFcvre, supra, “IT IS NOT INFLUENCE, 
BUT UNDUE INFLUENCE THAT IS CHARGED 
AND IS NECESSARY TO OVERTHROW A WILL.” 


6 . 

THE COURT ERRED IN DENYING THE CAVEA- 
TEE’S PRAYER NUMBERED 6. 

The caveatee requested the Court to give the following 
instruction to the jury, which was denied and exception 
noted: 


“No. 6. The Court instructs the jury that to 
avoid a 1 will on the ground of undue influence, it 
must be made to appear by the evidence that it 
was obtained by means of influence amounting to 
moral coercion destroying free agency or by im¬ 
portunity which could not be resisted, so that the 
testatrix was constrained to do that which was 
against her actual will, and which influence she 
was unable to withstand or too weak to resist.” 
(Rec. p. 53) 

The Court did instruct the jury on the issue of undue 
influence in the following manner: 

“The Court instructs the jury that it is not un¬ 
lawful for a person, by honest intercession and 
persuasion, to induce a will in favor of any other 
person; neither is it unlawful to induce the testa¬ 
trix to make a will in another’s favor by fair 
speech or kind conduct, for this does not amount 
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to undue influence, which in a legal sense would 
render invalid the will. To have such an effect, it 
must destroy free agency. It must not be the in¬ 
fluence of affection and attachment, nor be the 
mere desire to gratify the wishes of another.! The 
influence in this case, in order to render a will in¬ 
valid, must be of such a degree and character as to 
prevent the exercise of that discretion which is 
essential to a valid disposition of the estate.” 
(Rec. p. 56) 

We do not believe that the instruction as given by the 
Court was sufficient, as it did not contain the elements of 
fear or inability to resist. 

In the case, In re: Will of Josephine R. Shelley, supra, 
the Court stated as follows: 

“It must be influence borne of a fear of a de¬ 
sire for peace, or from persistent importunity, 
or from some other feeling than affection, and 
which he is unable under the circumstances of 
the case to resist although he desires to do so.” 

In the case of Barnes v. Barnes, 66 Me. 286, j the Court 
stated that: 

“The influence must amount either to decep¬ 
tion or else to fraud and coercion, in either case 
destroying free agency.” j 

CONCLUSION 

It is respectfully submitted that this Court; should re¬ 
verse the lower Court for the following reasops: 

1. The error of the trial Court in admitting in evidence 
alleged declarations of the decedent made subsequent to 
the making of the will. 
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2. The error of the trial Court in admitting in evidence 
the letter dated June 22. 1917. 

3. The error of the trial Court in ruling there was suffi¬ 
cient evidence on the issue of undue influence to go to the 
Jury. 

4. The error of the trial Court in denying the caveatee’s 
prayer numbered 6. 


Respectfully submitted. 


WILLIAM F. KELLY, 


P. J. J. NICOLAIDES, 
Attorneys for Appellant. 
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STATEMENT OF FACTS OF CASE SHOWING 
UNDUE INFLUENCE 

Upon tlic death of his father in 1916, Bilevard D. 
Strohecker, the person herein charged with dxereising 
undue influence upon the decedent, Julia D. Strohecker, 
in the making of her will, took the will of liisifather to 
Salem, Virginia, where he had it recorded (Record, p. 
46). None of his brothers knew of the probate of said 
will, all being in the service at that time, and! no guar¬ 
dian or guardian ad litem was appointed for Sallie, 
who was then in the State Hospital at Ralpigli, and 
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Edward was under ago (Record, p. 4G). On June 22, 
1917, Brevard wrote his mother: 

“Owing to the very unsettled conditions think 
it best that you leave that little business alone at 
the present time in Roanoke or at least until this 
war is settled and think it best that you say 
nothing to anyone about your affairs as 1 claimed 
exemption from military on the grounds that you 
were solely dependent upon me and absolute si¬ 
lence you see is best.” (Record, p. 47.) 

In 1921, following the probate of the estate, his 
mother sold the property she got from said estate and 
turned the money, $20,000, over to him, Brevard, re¬ 
questing him to invest the money for her (Record, p. 
46). 

Brevard had borrowed some money from his father 
and his explanation of the payment of that money is 
contained on pages 47 and 48 of the Record. Although 
Brevard claimed and secured exemption from military 
service during the world war on the ground that he 
was the sole support of his mother her property in 
Roanoke sold for $20,000 in 1921 and when rented she 
received as high as $75 per month for it (Record, p. 
48). The reason that he wrote his mother, “absolute 
silence you see is best,” with reference to his claim for 
military exemption on the ground he was her sole sup¬ 
port was that he had three brothers in the service and 
he had a mother and an afflicted sister, that he didn’t 
think the war would last six months after the United 
States went into it, and he didn’t think it was neces¬ 
sary for him to go to a training camp just for a few 
months (Record, p. 48). 

In 1924 Hamlin Strohecker returned to Washington 
and when he talked to Brevard concerning their 
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mother’s affairs Brevard stated, referring to a loan 
liis mother had made him of money obtained from the 
.sale of her property, that if he ever gave security for 
the money he would fix it so none of the rest would ever 
get a dollar of it (R., p. 29). 

In 1923 Brevard was incarcerated in Saint Eliza¬ 
beth's Hospital, Washington, I). C., having been found 
by a jury to be of unsound mind, he was there a little 
over a year and was discharged in October, 1926 (R., 
]). 49). In 1926 he, Brevard, got about $20,000 from a 
steamboat company in which he was interested, but he 
did not offer to pay his mother what he then owed her 
(R., p. 50). 

March 4th, 1928, the decedent, Julia D. Stjroheeker, 
was stricken with pneumonia (R., p. 29) ancfl four or 
five weeks later she was hit by a bicycle in front of the 
National Theatre and remained in Garfield Hospital 
from May lGtli, 1928, to May 23rd, 1928 (E., p. 29). 
At the time of her death, January 17, 11)30, Mrs. 
Strohecker was 72 years of age (R., p. 31), and since 
March 4, 1928, to the time of her death, according to 
the statements of her three sons, Charles, Hamlin and 
Edward, who saw her constantly, her physical condi¬ 
tion declined, she was dizzv at times, needifig assist- 

I 

mice, she complained about not having any taste, she 
was not as keen in her mind and often callecj Edward 
up and complained that she was not feeling jwell (E., 
pp. 27, 28, 29, 30 and 32). 

Mrs. Strohecker had, prior to July 29,1929) made an 
holographic will in which she had divided l)er prop¬ 
erty equally among her children (R., pp. 2$, 31, 39, 
42, 43, 44, 45). In the new will her property is left to 
Sallie, her daughter, and Brevard is named as her 
guardian (R., p. 4). Brevard was named exbcutor of 
the will of July 29, 1929, but on March 5, 1930, subsc- 
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qucnt lo the filing of tlie petition for caveat, he re¬ 
signed (R., p. 10). 

On the evening of July 29, 1929, at the request of his 
mother, Brevard took her in his automobile to the 
home of Kira C. Palmer, the other executor named 
herein, where the will was executed (R., p. 45). The 
first time the other boys heard of the making of a new 
will was about thirty minutes after the death of Mrs. 
Strohecker when the nurse in charge of the decedent 
gave Hamlin a paper containing a copy of the clauses 
of the last will disposing of the property which Bre¬ 
vard asked him to return to him and he refused (K., 
p. 29). At that time, when Mrs. Strohecker was not 
buried, Brevard went to the house and told Edward 
that he was the executor and everything was to go to 
one party! (R., pp. 50, 31). The copy of the clauses of 
the will was given to the nurse by Brevard with in¬ 
structions to give it to his uncle, Baxter Davidson, 
which she did. After he had seen it she took it to 
Hamlin Strohecker (R., p. 32). 

The principal items of the estate consist of an $8000 
unsecured note signed by Brevard D. Strohecker, a 
$2600 note signed by Edward L. Strohecker and an 
equity of about $4000 in 1213 Jefferson Street, A*. W., 
"Washington, D. C., the decedent’s home. Brevard 
testified that the Collector had not made demand upon 
him to pay the $8000 note but he had requested him to 
secure it but that he had not done so nor had he made 
any attempt to do so (R., pp. 49, 50). The 88,000 which 
he, Brevard, owed his mother is invested in real estate 
notes totaling $10,000, of which $2000 is his own money 
(R-, P- 51). 

All of the boys wished to go to tlie funeral of their 
mother, which took place at her old home in North 
Carolina, but Brevard objected to their going because 
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of the expense it would be to him or the estate, and he 
thought there was no reason for their going to the 
funeral (R., p. 37). 


ARGUMENT ! 

It will be observed that the decedent was 72 years of 
age at the time of her death, she was frequently sub¬ 
ject to illness in the nature of dizzy spells, her physical 
condition declined subsequent to her illnes$ and in¬ 
juries in 1928, and she was not as keen in lier mind. 
This is directly in line with the opinion of ill. Justice 
Robb, speaking for the whole court in Nelson! et al., v. 
Dohoney, et al., 58 App. D. C. 338, at page 33p: 

“It may be suggested that where the:decedent 
is shown to have been aged, infirm, and! of weak 
mind, a less degree of proof is required to support 
a verdict of undue influence than in the case of a 
person of sound mind. Barbour v. Moord, 10 App. 
I). C. 30.” 

The trial court, who had the opportunity ojf observ¬ 
ing the demeanor of the witnesses and the character 
of their testimony, considered that sufficient | evidence 
existed to support a verdict of undue influence, and 
the verdict of the jury substantiated the opinion of the 
court. The court considered the jury’s veijdict and 
entered its judgment thereon, invalidating the will and 
denying probate thereon. IVe find no goodj reasons 
offered to disturb that verdict and judgment. 1 

By the terms of Mrs. Strohecker’s last will! we have 
the principal debtor of the estate named as tjhe guar¬ 
dian of the principal beneficiary of the estate, whose 
testimony discloses beyond question that site is in¬ 
capable of any independent judgment concerning 
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money matters, and as one of the executors of the 
estate. The will was skillfully planned by Brevard and 
conformed exactly with his statement to his brother 
llamlin, in 1924, that “if he did secure the money he 
owed his mother he would fix it so that none of the rest 
would ever get a dollar of it.” If this statement was 
not true why was it not denied by Brevard? It was 
not denied because it was true. It was true not only 
because Brevard did not deny it but also by reason of 
the fact that Brevard knew he had the power to in- 
liuence and dominate his mother whenever he chose, 
it was merely a question of when and how he chose to 
exercise that dominion. In 1916, without the knowl¬ 
edge of his brothers, he filed his father’s will in 
Roanoke, Ya., although his father died in Washington, 
1). ('., and the entire family, with the exception of Sal- 
lie, lived in this city. The following year he writes 
his mother that he thinks it best to leave that little 
business alone at the present time in Roanoke. What 
little business? Why, the little business of the will of 
his father leaving the property to his mother, who sold 
it in 1921 and immediately handed over to Brevard 
the entire amount, her whole fortune, $20,000. That 
was the exercise of an influence he knew he had over 
his mother. 

In 1917 he wrote to her to say nothing to anyone 
about her affairs, he had claimed exemption from mili¬ 
tary service on the ground that she was solely depend¬ 
ent upon him. What did he have in the world that 
would enable him to be the sole support of his mother? 
He had borrowed $4500 from his father but, according 
in his unverified statements he paid it off in curtails. 
In what amount and when ? Most of it was paid to his 
father, he responded (R., p. 47), and when pressed as 
to whether he paid his mother the balance, replied, “I 
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don’t think there was enough left for the funeral ex¬ 
penses.” Counsel questions, “No; did you 'pay your 
mother!” Brevard answers, “I haven’t got the cheeks, 
but I know when he died I don’t think there w^is enough 
to pay the funeral expenses.” That answer utterly 
fails to establish payment of any kind to his mother at 
that or any other time, and is pointedly at variance 
with his claim of being her solo support during the 
war. The fact is, as Brevard testified, she wgs getting 
rent from the Roanoke property, as much as $75 a 
month. So when he wrote “absolute silencp you see 
is best,” that was the exercise of an influence he knew 
he had over his mother. 

In 1924 Brevard, together with some othej nephews 
instituted suit to settle the estate of LeRoy Davidson, 
his mother’s brother (R., p. 51). His motlierigot about 
$3000 from the estate (R., p. 51), but it costjher $1000 
for lawyer’s fees because the money was not coming- 
fast enough from the executor to suit Brevard (R., p. 
30). That was the exercise of an influence he knew he 
had over his mother. 

Why was it that the will was not executed in the 
homo of Mrs. Stroliecker! Was it because Brevard 
conceived it would be possible that one of his brothers 
might come in, as they were apt to do, for the evidence 
discloses a close affection of all of the boy4 for their 
mother. None of the other boys knew of tin) existence 
of the will offered for probate until the datv of their 
mother’s death, when it is announced by Brevard, who 
had a typewritten copy of it and a copy of the clauses 
of the will. Similar to Thomas v. Young, 57 IVpp. D. O. 
2S2, where the husband took his wife away from home 
in his automobile on the day the will was signed, Bre¬ 
vard, on the 29th day of July, 1929, knowing of the 
existence of another will leaving the property of his 
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mother equally among her children, takes his mother 
to the home of the other executor, Elra C. Palmer, 
where the new will is made that confounds the state¬ 
ments of Mrs. Strohecker to Charles (R., p. 28), to 
Edward (B., p. Ml), and to Sallie (R., pp. 42, 4.'?, 44). 
That was the exercise of an influence he knew he had 
over liis mother, and bears out his statement to Hamlin 
that if he secured the money he would fix it so that none 
of the others would get a dollar. 

That Mrs. Strohecker should have named Brevard, 
who was incarcerated in Saint Elizabeth’s Hospital 
for over a year in 1925 and 1926, and was the largest 
debtor to the estate, as the guardian of Sallie, who 
would supposedly benefit from the proceeds of that 
estate, and as one of the executors of the will, to the 
exclusion of her other sons, or some disinterested per¬ 
son. is auamolous and illogical, disposing- for the mo¬ 
ment of any influence or pressure brought to bear upon 
her. For as one of the executors and as custodian of 
the estate of Sallie, the attractive vista of no accounting 
on the part of Brevard appears and he is left to domi¬ 
nate his mother’s estate after her death in the same 
manner as he had dominated it during her lifetime. 

On March 5, 1930, Brevard resigns as executor of 
the estate. It is seriously submitted that having sub¬ 
stituted his own will for that of his mother on July 29, 
1929, in the making of that instrument, without regard 
to her wishes after death, he again changes her will 
by resigning, deeming it no more than a change of his 
own will. Thus, after death, as in life, he continues 
to dominate the will of his mother. 

ANSWER TO APPELLANT’S POINTS 

All of the declarations of the testatrix, made both 
before and after the making of the will of July 29, 
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1929, admitted in evidence, related to the j first will, 
which was in evidence on the concession of jjotli sides, 
and appellants are therefore estopped toj complain 
of supposed error in the admission of this testimony. 
The court carefully charged the jury on jthis point 
(R., p. 57), being- a prayer requested by Ca\ieatee, No. 


9, granted. 

Further, this court in Thomas v. Young, 57 App. 
I). C. 282, speaking through Mr. Chief Justipe Martin, 
following Trockmorton v. Holt, 180 U. S. 552j 557, held: 

. 

“When questions of undue influence ovbr a weak¬ 
ened mind are the subject of inquiry, declarations 
of the testator made before or after, gnd yet so 
near the time of execution of the will asl to permit 
of the inference that the same state oil mind ex¬ 
isted when the will was made, are admissible for 
the purpose of supporting- or disproving the men¬ 
tal capacity of the testator to make a will at the 
time of the execution of the instrument pro¬ 
pounded as such.” 


The letter of Brevard D. Strohecker was properly 
admitted in evidence for three reasons: 

First, it related to a matter in Roanoke, Vk., and the 
only fair inference that can be gathered from it is that 
the matter was the will of his father, probated without 
notice to any of the boys, temporarily in service; 

Second, it disclosed the character of Brevard D. 
Strohecker, the person charged with unduk influence 
on his mother, and throws light upon the question of 
whether he is of that character of man who; would in¬ 
fluence his mother, if given the opportunity^ and, 

Third, it discloses an influence over his mother exer¬ 
cised from the time of his father’s death down to the 
death of his mother. 

We submit that the trial court did not e|rr in sub- 
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mining the question of undue influence to the jury 
upon the authority of the facts presented in the argu¬ 
ment heretofore made. As this court pointed out in 
Thomas v. Young, supra: 


“\Ye may say without further discussion that in 
our opinion the evidence in chief was sufficient 1o 
go to the jury in support of the caveat. We are 
not concerned at this time with the weight of the 
evidence, our province being simply to determine 
whether there was evidence sufficient to be sub¬ 
mitted by the trial court to the jury.” 

Caveatce’s Prayer Xo. 6 was properly denied since 
the charge given amply covers the law on this subject 
in this jurisdiction. The charge of the court was full 
and fair. 

If there were no other evidence in the case 
than the retort of Brevard to his brother Hamlin when 
the latter protested against Brevard's use of his moth¬ 
er's money for his own purposes without securing to 
her the money so taken, it would be sufficient to require 
the court to submit to the jury the question of undue 
influence. Brevard’s reply to Hamlin’s protest was 
that “if he ever gave security for the money he would 
fix it so that none of the rest would ever get a dollar 
of it.” This reply convicts Brevard out of his own 
mouth. It means (1) that he was conscious of his 
power over his mother, and (2) that he intended to 
use that power to the injury of his brothers. This is 
exactly what he did do. It is significant that Brevard 
never denied making this statement. It stands in the 
record uncontradicted. Taken with all the other evi¬ 
dence in the case of his misconduct, it is conclusive 
that it was clearly the duty of the court to submit the 
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case to the jury on the issue of undue influence under 
the decisions of this court on that subject. 

"VVe respectfully submit that there was no ejrror on 
the part of the trial court, and that the verdict of the 
jury should be affirmed. 


Johx Paul Earnest, 
George B. Spp.ixgston, 
Attorneys for Appellees. 


